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The Supreme Court, the Constitution, 
and the People 


By JOSIAH W. BAILEY, United States Senator, North Carolina 
Over National Broadcasting Company, February 13, 1937 


HE American people have within the last few days 

been suddenly confronted with a new and deeply dis- 

turbing question: The proposition has been put forward 
under alarming circumstances to increase the number of 
Justices of the Supreme Court from nine (the present num- 
ber) to fifteen—provided those Justices 70 years of age or 
more shall not retire. 

There are six Justices of the Supreme Court who fall 
within the terms of this bill. The effect is to notify each of 
them that if he remains on the Bench another Justice will be 
appointed to off-set his presence, because of the alleged in- 
firmity of age. If he retires another will replace him. It looks 
to a reconstruction of the Supreme Court at one stroke. It 
is either a judicial recall or a judicial neutralization. It 
implies even more than reconstruction of the Court. It pred- 
icates a new version of the Constitution. 

What are the circumstances in which this far-reaching 
change in the fundamental structure of our Government is 
put forward? 

First, we must take note of the fact that the Court has 
within the last two years found it necessary to hand down 
an annual number of opinions holding acts, or portions of 
acts, of Congress unconstitutional; and that in every instance 
it has sustained the historic interpretation of the Constitution. 
If the present Court has been wrong, then the Court has 
been wrong for seventy-five years or more. 

Second, that these acts were passed by the Congress at 
the instance of the President. 

Third, that when these measures were under considera- 


tion by the Congress, many Representatives and Senators 
were troubled on the question of their constitutionality. 

Fourth, that in one instance the President sent a letter to 
a Representative advising him to disregard his doubts as to 
the constitutionality of a bill, however reasonable. 

Fifth, that many members of the Congress felt con- 
strained to waive for the time the question of constitutionality 
and leave the matter to the Court. That is, instead of bearing 
their part of the brunt of proposed legislation as beyond the 
power of the Congress, not a few of its members thought 
best to pass the whole burden to the Court. Let it be said 
that this was done under the impulses of a sense of profound 
emergency, and with much regret on the part of some. 

Sixth, that the effect of this procedure was to subject 
the Supreme Court to widespread criticism and not a few 
bitter attacks. The Court was described as an oligarchy; it 
was spoken of as exercising the veto power; careless men said 
even that it had nullified acts of the Congress ;—none of 
which accusations are true ;—and even a scurrilous and ribald 
book was printed in which the highest court in our land, 
the highest on earth, respected always and everywhere, made 
up of learned and venerable men long known in our public 
life, was held up to scorn and contempt. I have read this book. 
There is more of falsehood and less of truth in it than in any 
similar number of pages of which I have had knowledge these 
fifty years I have been reading. 

And seventh, we must bear in mind that in his address 
to the Congress on January 6th, the President complained 
of the decisions of the Supreme Court and made some sug- 
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gestions, the full import of which did not appear at the time. 

This is the general background in which legislation is 
proposed, which, if passed, would either enlarge the Court 
by six new members or cause six present members to retire 
and be replaced by six new members; in either event giving 
the President leave to appoint six new Justices and so recon- 
struct at one stroke the highest Court in our land ;—indeed 
to tear down the Court as it is and create a new Court in 
its stead—an action without precedent in our long history. 

What are the grounds upon which this astonishing action 
is proposed ? 

In his message to the Congress presenting the legislation, 
the President undertook first to argue that the Court was 
behind with its work. But the fact is against him here. The 
Court is up with its work. His own Attorney General has 
made his annual report for the fiscal year ending last July Ist. 
In this report on page 9, the Solicitor General of the United 
States, who represents the Government before the Supreme 
Court, says:—I quote: “The work of the Court is current 
and cases are heard as soon after records have been printed 
as briefs can be prepared.” 

This statement ends the argument that this radical 
change is proposed in order to expedite the determination of 
cases. It is conclusive testimony from the President’s own 
witness. It is moreover a matter of record. 

The President argued in the second instance that the 
Court had declined to allow petitions in many cases, and that 
this indicated necessity for six additional Justices. As to this 
let us hear his Solicitor General, in the same Report, page 
13, in words as follows: 

I quote— 

“A very large majority of the cases on the appellate 
docket do not possess sufficient merit to warrant consideration 
on the merits. * * * Many petitions for writs of certiorari 
(i.e. appeals) are filed which in the light of settled practice 
must be regarded as entirely without merit.” 

To be sure that is a sufficient negation of the second 
of the alleged facts upon which the President seemed to base 
his recommendation. If petitions are without merit they 
ought to be declined, and the reason for it lies in the petitions 
not the Court. 

And how, anyway, could fifteen Justices hear and decide 
cases more quickly than nine men? As a rule the larger the 
number of participants in a discussion the longer and more 
dificult the consideration. It is easier for nine men to agree 
than for fifteen. 

Just who misinformed the President I do not know. 
That he was not correctly informed in these essential matters 
of fact is only too plain from official statements I have quoted 
from his Solicitor General, and published in the latest Annual 
Report of his Attorney General. 

The third consideration submitted by the President in 
support of the proposed legislation concerned the subject of 
age and mental and physical capacity—a subject, as he said, 
“of delicacy.” It related to the two considerations I have 
just mentioned: The ages of the Justices was cited as the 
reason for conditions that do not exist. It is alleged that the 
Court's docket is congested because Justices are aged, but the 
docket is not congested! It is alleged that petitions for cer- 
tiorari are refused because Justices are infirm, but the Solicitor 
General bears witness that they are refused because they are 
without merit! 





He does not say that any one of the Justices is in any 
degree incapacitated. He is content to offer only the suggestion 
of “aged or infirm judges.” But age is often the evidence of 
learning and wisdom. It is agreed that the nobler figures of 
the Senate have passed three score and ten. And with them the 
Vice President. Their eyes are not dimmed nor is their 
natural strength abated. Senatus connotes age. No country 
can afford to dispose of its greater servants by any rigid rule 
as to age. Give to youth all it may claim, the place of the 
elder statesmen in a Nation’s life is universally recognized. 
And age ripens the Judge and becomes him as it becomes no 
other. The old saying “Young men for action, old men for 
counsel” has always held good. It is agreed that six of the 
present Justices are each more than seventy years of age. 
But the President’s young Solicitor General, in constant con- 
tact with the Court, says that its work is current, that cases 
are heard and determined as rapidly as briefs are prepared. 
And the record in the latest year shows that 273 cases were 
heard and disposed of—a great amount of work done and the 
Court current. 

The opinions in these cases are published in the Reports 
and have been submitted to the Bar of America. No one has 
been heard to say that, at any point or in any case, there is 
evidence of want of mental vigor. It has been a most difficult 
period. But there has been no complaint from any quarter of 
delay or deterioration. On the other hand, probably never 
before have the Court’s opinions been so widely published or 
so closely studied or submitted to tests so searching. 

There has been division in the Court—as there always 
has been when great questions were presented. But no one 
has attributed this division, on either side, to age or infirmity. 
We have seen the Court unanimous in the N. R. A. case, 
but that unanimity has not so far been attributed to weakness 
in the Court. It was unanimous in the Humphreys case, but 
no one has thought that that unanimity was due to any 
infirmity in the Court. We saw it divided 6 to 3 in the 
A. A. A. and Carter Coal cases, but none who read the 
opinions has said that the opinions of the Court or the dis- 
senting opinions were due to age or infirmity, but rather all 
who have read them have been impressed with the vigor and 
high intelligence manifested in both. 

And at all times it has been recognized that the Court’s 
opinions have been consistent with the Court’s historic inter- 
pretation of the Constitution—with the reading of the lan- 
guage of that document which Marshall and Story, Miller, 
Fuller, White and Taft have made familiar, and which the 
whole country has approved in every generation. 

So, while we have only the fact of age here to support 
the President’s suggestion, the truth of the matter is against 
it. If there were a presumption on account of age, it is rebut- 
ted by the facts I have cited. The Supreme Court today is up 
with its work, is capable, is vigorous; and it is guarding the 
Constitution with a vigor and a courage worthy of all the 
great traditions of its noble history, and worthy no less of 
the great Republic which rests upon that history. If the Court 
has offended, the offense is that it has in a trying time main- 
tained the interpretation of the Constitution which the people 
have received from their Court and approved in every period 
of their history. 

I have now disposed of the three reasons the President 
gave in his message of February Sth for the proposed changes. 

It is safe to say that no advocate of the President’s 
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proposition will offer to maintain it upon the considerations 
upon which the President relies in his message. 

In view of their manifest inadequacy, one may be justi- 
fied in looking a little beyond the express reasons set out in 
the President’s message supporting this bill—to ascertain 
whether the President has other ground for his extraordinary 
action. But I would not look beyond the manifest facts. I 
would not risk opinion. I would draw no inferences. Let us 
see and consider only what the President himself said on the 
subject. He closed his message of February 5th with a 
significant remark that if the measures recommended “achieve 
their aim, we may be relieved of the necessity of considering 
any fundamental changes in the powers of the courts or the 
Constitution.” This indicated a purpose other than merely 
improving the Judicial system. 

I now recur to the President’s message of January 6th. 
In this message he discussed certain of his measures which the 
Supreme Court had held to be unconstitutional. He advised 
against amending the Constitution. He argued the necessity 
for general laws of the same type as those which the Court 
had declared to be unconstitutional. He put his faith in a 
different judicial interpretation. I quote his words: 

“With a better understanding of our purposes, and a 
more intelligent recognition of our needs as a nation, it is 
not to be assumed that there will be prolonged failure to 
bring legislative and judicial action into closer harmony. 
Means must be found to adapt our legal forms and our judi- 
cial interpretation to the actual present national needs of the 
largest progressive democracy in the modern world.” 

Thus the President made known his desire for general 
laws asserting the Federal power over activities heretofore 
throughout our history confined to State regulation, laws like 
the N. R. A., which the entire Court held to be unconstitu- 
tional. And quite plainly he seeks a Supreme Court which 
will hold such laws to be constitutional, nothwithstanding all 
the precedents to the contrary. He says that if we reconstruct 
the Courts as he suggests, “we may be relieved of considering 
any fundamental changes in the powers of the courts or the 
Constitution.” He would change the Court rather than 
amend the Constitution! 

That is, he holds a differently constituted Court would 
sustain his views; and that, if given the opportunity, he may 
appoint six Justices and so reconstruct the Supreme Court 
as to reverse recent decisions, change the established meaning 
of the Constitution,-and assert the power of the Congress to 
pass general laws like the National Recovery Act—regulating 
activities which from the beginning until now have consist- 
ently been held to be within the province of the several states. 

And so, reading his message of January 6th last, together 
with his message of February 5, 1937, we have no difficulty 
in perceiving the obvious fact that our President seeks to 
reconstitute the Supreme Court of the United States in the 
clear intention of bringing about a new interpretation of the 
Constitution, by decisions sustaining his view of the powers 
of the Congress and the rights of the people and the States. 
This is the “means” which he said on January 6th must be 
found “to adapt our judicial interpretation,” and so avoid 
amendment to the Constitution. 

In this, I submit with great respect, the zeal of the 
President has carried him far beyond wisdom and right. 

The remedy is worse—infinitely worse—than the diffi- 
culty to which it is addressed. Grant that his motive is good, 


that his objective is worthy, he cannot afford to set such a 
standard or such a precedent. 

It was never intended that any President or any Con- 
gress should control the Supreme Court of the United States, 
or any other Court. We settled that with the Stuart Kings 
of England 300 years ago. It is, if I may quote the President 
on another occasion, “more power than a good man should 
want or a bad man should have.” 

Courts, in order to administer justice, must be inde- 
pendent. Grant that his motive is the purest—I deny a 
President’s right to seek to mould the Supreme Court to his 
heart’s desire. I deny the right of Congress to seek to form a 
Court that will interpret the Constitution to suit its inter- 
pretation, its judgment or its will. None may seek to influence 
the Court save by the accepted processes of Justice. President, 
Congress, and Court are each under the Constitution. It is 
the people’s instrument; the charter of their rights; the sheet 
anchor of their liberties. And it must be interpreted, if it 
is to be of value, only by a Court of Justice, independent of 
all influence, free of all politics or personal will, free of all 
force, inducement of temptation, and upon the altars of 
Reason and Conscience under the oath duly taken before the 
God from whom our liberties and the great instrument of 
their preservation were alike derived. As was said of old, 
so must it be said now and ever more to all who minister 
in the People’s Temple of Justice: 

“What doth the Lord God require of Thee but to do 
Justice, love mercy and walk humbly before the Lord Thy 
God ?” 

Grant that the President’s objective is desirable; his 
method is indefensible. It must be resisted because it is 
wrong; and also because there is a right way. If the President 
or the Congress or both ought to have more power, and the 
people and the States less, let an amendment to the Con- 
stitution be submitted to the people. Let us never seek to 
reconstruct a court to suit our wills. Upon proper grounds 
we may impeach and remove, but we cannot reconstruct a 
Court. Truth and Justice find their sources in a higher will 
than any man’s or all men’s. We interfere with the processes 
by which they are revealed at no less peril than that of the 
rash young men of old who laid hands upon the Ark of the 
Covenant of the Chosen People. 

I know that this question is not a party question: It 
strikes throughout America far deeper than party lines or 
partisan predilection. But I am glad that I can invoke the 
Platform of my Party at this moment. Precisely on the point 
of the President’s position, the Democratic Convention of 
1936 has spoken. In full view of the opinions of the Supreme 
Court on the legislation of the Administration, and in the 
prospect of the campaign, the candidate, and the election, the 
Democratic Party gave its most solemn assurance. I quote: 

“If these problems cannot be effectively solved by legis- 
lation within the Constitution, we shall seek such clarifying 
amendment as will assure to the legislatures of the several 
States and to the Congress of the United States, each within 
its proper jurisdiction, the power to enact those laws which 
the State and Federal legislatures, within their respective 
spheres shall find necessary in order adequately to regulate 
commerce, protect public health and safety, and safeguard 
economic security. Thus we propose to maintain the letter 
and spirit of the Constitution.” 

These are the words of the President’s Party’s Platform. 
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This was his platform as recently as November 3, 1936. 

I stand on this Platform, and I have right to ask that 
my Party shall stand on this Platform. It is the Platform 
on which the President was a candidate, and on which he 
was standing in the campaign. It was accepted by the Ameri- 
can people. It was good November 3, 1936. It is good at 
this moment. Not one word was said for the present propo- 
sition before the election. Had we offered a Platform in 
which we promised to reconstruct the Supreme Court and 
so reconstruct it as to change the historic interpretation of 
the Constitution, the campaign would have been fought out 
on that question. And yet, if this measure is to be considered, 
that is what we should have done. This at least would have 
given the people a chance to express their will in the matter. 
And it is a matter in which they have right to express their 
will. 

If change in the meaning of the Constitution is desired, 
the way to bring that change about is to amend the Con- 
stitution, not the Court. That is what the Platform says. 
If a “modern” Constitution is desired, we can have it in only 
one way—that is in the way we got the old Constitution, 
by the will of the people. It is their instrument. They made 
it, and only they may change it. We cannot alter the Ten 
Commandments by interpretation. The meaning they had 
the day they were given upon Sinai, that meaning they have 
had these five thousand years and will have until the end of 
time. We cannot change the meaning of the Magna Charta 
by interpretation; we cannot change the meaning of our Bill 
of Rights by interpretation. May they abide forever! We 
can change the language of the Constitution in the way 
provided, but we cannot ordain an interpretation of the lan- 
guage as it stands to suit ourselves, nor may we contrive a 
tribunal for such a purpose. One may attach to that language 
a different meaning from that which the Court has given it, 
but he cannot reconstruct a Court of Justice to bring about 
that meaning. To do so would put an end to the significance 
of the Constitution as the instrument of the Government’s 
existence and stability, as the supreme law of the land and 
the charter of the people’s rights. For if one Congress may 
add six members to the Court in order to validate its acts, 
another Congress may add ten more members to validate 
its acts. This would be to destroy the Court and the Con- 
stitution. And it would be better not to pretend to have 
either, but frankly confess that our Government has become 
a Government of men, not of laws. 

Let me give you an illustration. Many of you have had 
law suits or served on juries. What sort of justice would 
we have if a litigant could increase the jury to suit his 
purposes, putting jurors thereon to do his will? What sort 
of jury would that be, if upon finding that it was divided, 
one might add to it six men to suit his purpose? Juries find 
the facts; Courts, i.e. Judges, find the law. It is just as im- 
portant that the law be interpreted by an impartial Court as 
that the facts be found by an impartial jury. There is a 
process of Justice, and it is not political. It looks to the will 
of the law, not the will of men or any man. 

A stacked jury, a stacked Court, and a stacked deck of 
cards are in the same moral category—one has no more 
confidence in one than in another of them. 

Set the precedent for a good purpose, and it will be 
invoked for a thousand bad purposes. 

We cannot put Congress or President above the Consti- 





tution. Like the Flag, it is over all. George Washington was 
our greatest man. He kept himself under the Constitution. 
But if he had not been willing to do so, the people would have 
broken down the Republic rather than put him above it. They 
loved him, they trusted him, he had served them as no mortal 
has ever served his fellow men; but his generation knew, as 
this generation knows, that no man, no Congress, is great 
enough or wise enough or good enough to be entrusted with 
unbridled pewer. No man should ask in our land, even with 
the highest motives and the best objectives, to be given 
leave so to reconstruct the Supreme Court as to give him 
power to determine the meaning of the Constitution. ‘That 
would put him over it, not under it. There would be at 
once an end of Constitutional government, and the question 
with reference to legislation or any executive act would not 
be, is it within the powers granted by the people in the 
Constitution ?—but only, is it within the purpose of a Presi- 
dent or Congress which have taken over the power to mould 
the Constitution to their will? Under such conditions where 
would be that which we now know as the Judicial Power— 
in the Temple of Justice, where the people have placed it, or 
in the will of the President and the Congress? Under such 
conditions what sort of Republic would this Republic be? 

Very plainly more is now involved than has been in- 
volved in our entire history. Court and Constitution are at 
stake. We cannot properly measure their value. But | must 
offer, as I conclude, a further word to that end. 

The Supreme Court of the United States is not the 
creature of Congress. It was brought forth by the people. 
It is their institution. It is not the creature of a moment. 
It has been in continuous existence nearly 150 years. We 
see it today embodied in nine learned and venerable men, 
but the Court consists of all who have ministered in its 
Temple, the dead as well as the living. Its voice is the voice 
of Past and Present. Its function is Truth and Righteous- 
ness, the ancient word for Justice. It does not rule. It merely 
affirms the will of the people in the instrument which they 
uttered to preserve their rights over against all powers of 
the government. It does not veto acts of the Congress: It de- 
clares only when those acts transgress the limits set upon 
the powers of the Congress by the people in their Constitu- 
tion. This and no more. It does not pass on the wisdom 
of legislation. It does not determine economic questions. 

It has no earthly power. Congress has the purse, the 
President is Commander-in-Chief of the Army and Navy, 
and the Executive of the Republic. The Supreme Court has 
neither purse nor sword. It cannot even defend itself against 
criticism. Its decrees prevail only by reason of the spiritual 
appeal of Justice in the human heart. 

Beautiful to behold is the fact that now for 150 years 
without other aid, such has been the capacity of the American 
people for Justice, such their native feeling for its proc- 
esses, that in all seasons and events, in war and peace, in 
poverty and prosperity, in the day of small things and the 
day of great things, whether agreeing or disagreeing, they 
have exalted this Court; they have kept it above politics; 
they have protected it against all who would tear it down; 
they have upheld it against all who would bring it low; 
they have accepted its decisions as the ultimate determination 
of controversies, civil or criminal, in high or low estate, 
in life and in death. 

On the other hand, it has never failed them. It has 
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stood between them and all who would impair their rights. 
It has succored rich and poor with equal hand. It has vindi- 
cated freedom of speech and of the press. The humble ex- 
slave has found refuge in its precincts against the power of 
mighty States; and States have found by means of it their 
rightful place in the Union the fathers brought forth. It has 
guarded the rights of the people, it has preserved the rights 
of the States, it has maintained the rights and the powers 
of the Union—and all without purse, without patronage, 
without propaganda, without force; but not without Power— 
not without the power in it and in ourselves which makes 
for Righteousness. Our forefathers brought it forth, our 
fathers have preserved it for us; and we now will maintain 
it for ourselves, our children and our children’s children. 

And what is this Constitution of the United States? 

It is the charter of the national existence and stability ; 
and it is more: It is the charter of the powers given to the 
Republic, of the powers reserved to the States, of the in- 
alienable rights in the people. It is their instrument. They 
made it. They made it not just to constitute a government, 
but also to preserve their rights—the blessings of liberty to 
ourselves and our posterity. They knew that any sufficient 
government would become stronger than any one of them- 
selves. They created a government, and gave it power—so 
much and no more—and they asserted rights in States which 
they could control, rights in themselves singly and as a 
whole which none could violate. They set up a Court to 
declare the metes and bounds of the powers they were vest- 
ing, and made it independent, to define, to declare, and to 
affirm the powers they were holding to themselves, or to 
their States. 

The Constitution is no device to block the people’s 
progress. It is the device of the people to preserve themselves, 


their States, their local self government, their inalienable 
rights, their homes, and the future of their children. The peo- 
ple made it and only they can change it—and only in the 
way they provided. Let others denounce it; let others criticise 
it; the people will preserve it as the charter of their liber- 
ties, their rights, their votes, their democracy, their place in 
the life of their Republic. It stands between them and the 
possibility of a dictator. They require every public officer 
to take solemn oath to maintain and support it. They give 
no man power save upon this oath. 

Sometimes we forget; sometimes impatience overcomes 
our better judgment. But at last we remember. Down 
in our hearts we know that so long as the Constitution 
stands, the Republic will stand; so long as the Constitution 
stands, our rights are secure, our homes are our own and 
none may make us afraid. It restrains the over-reaching hand 
of power. It stops the army on the threshold of the cabin. 
It asserts the dignity of man, his place in the earth and the 
freedom of his soul. 

Congress is mighty, but the Constitution is mightier. 
Presidents are powerful, but the Constitution is more pow- 
erful. Courts are great, but the Constitution is greater. Laws 
are strong, but the Constitution is stronger. And it is so 
because the Constitution is the expressed will of all of the 
people, the supreme law of the land, to be altered only by 
themselves, and therefore the living soul of democracy. 

The Court and the Constitution:—They stand to fall 
together. The Constitution creates the Court, and the Court 
declares and maintains the Constitution. To weaken one is 
to weaken the other. To destroy one is to destroy the other. 
To weaken either is to weaken the foundations of our Re- 
public; to destroy either is to destroy the Republic. 


Reasons for President’s Plan and 
the Remedy 


By HOMER S. CUMMINGS, Attorney-General of the United States 
By radio, Feb. 14, 1937 


sent to the Congress recommendations for the re- 

organization of the Federal judiciary. Yet in that 
brief time, unfriendly voices have filled the air with lamen- 
tations and have vexed our ears with an insensate clamor 
calculated to divert attention from the merits of his pro- 
posal. Let us, therefore, disregard for a moment these ir- 
relevancies and direct our attention to a dispassionate con- 
sideration of the reasons for the action taken by the President 
and the remedy he suggests. 

From the beginning of President Roosevelt’s first ad- 
ministration I have been in intimate contact with him with 
reference to ways and means of improving the administra- 
tion of justice. Literally thousands of proposals have been 
considered. In addition, the critical literature of the law 
has been searched, and the lessons of experience have been 
canvassed. 


O™ nine short days have passed since the President 


Out of it have come certain well-defined conclusions: 

First: In our Federal courts the law’s delays have be- 
come intolerable. Multitudes of cases have been pending 
from five to ten years. 

Rather than resort to the courts many persons submit 
to acts of injustice. Inability to secure a prompt judicial 
adjudication leads to improvident and unjust settlements. 
Moreover, the time factor is an open invitation to those who 
are disposed to institute unwarranted litigation in the hope 
of forcing an adjustment which would not be secured upon 
the merits. 

Furthermore, the small business man or the litigant of 
limited means labors under a grave and constantly increas- 
ing disadvantage because of his inability to pay the price 
of justice. I do not stress these matters further, because the 
congestion in our courts is a matter of common knowledge. 

Second: Closely allied with this problem is the situation 
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created by the continuance in office of aged or infirm judges. 

For eighty years Congress refused to grant pensions 
to such judges. Unless a judge was a man of independent 
means there was no alternative open to him except to retain 
his position to the very last. 

When, in 1869, a pension system was provided, the 
new legislation was not effective in inducing retirement. 
The tradition of aged judges had become fixed, and the in- 
firm judge was often unable to perceive his own mental or 
physical decreptitude. Indeed, this result had been foreseen 
in the debates in Congress at that time. To meet the situa- 
tion the House of Representatives had passed a measure 
requiring the appointment of an additional judge to any 
court where a judge of retirement age declined to leave the 
bench. However, the proposal failed in the Senate. 

With the opening of the twentieth century similar 
proposals were brought forward. The justices of the Supreme 
Court, however, protested and the project was abandoned. 
When William Howard Taft, a former Federal judge, left 
the Presidency, he published his views. 

“There is no doubt,” he said, “that there are judges 
at 70 who have ripe judgments, active minds and much 
physical vigor and that they are able to perform their ju- 
dicial duties in a very satisfactory way. Yet in a majority 
of cases when men come to be 70 they have lost vigor, their 
minds are not as active, their senses not as acute and their 
willingness to undertake great labor is not so great as in 
younger men and as we ought to have in judges who are to 
perform the enormous task which falls to the lot of Supreme 
Court justices.” 

In 1913 Attorney General McReynolds (now a justice 
of the Supreme Court) in his annual report for the De- 
partment of Justice urged that the Congress adopt a simi- 
lar measure. Some judges, he argued, “have remained upon 
the bench long beyond the time when they were capable 
of adequately discharging their duties, and in consequence 
the administration of justice has suffered. I suggest an act 
providing when any judge of a Federal court below the 
Supreme Court fails to avail himself of the privilege of 
retiring now granted by law, that the President be required, 
with the advice and consent of the Senate, to appoint an- 
other judge, who shall preside over the affairs of the court 
and have precedence over the older one. This will insure 
at all times the presence of a judge sufficiently active to 
discharge promptly and adequately the duties of the court.” 

In 1914, 1915, and 1916, Attorney-General Gregory 
renewed his recommendation. Solicitor General John W. 
Davis aided in drafting legislation to carry out the proposal. 

Instead of following this advice, however, the Con- 
gress in 1919 passed a measure providing that the President 
“may” appoint additional district and circuit judges, but 
only upon a finding that the incumbent judge over 70 “is 
unable to discharge efficiently all the duties of his office by 
reason of mental or physical disability of permanent char- 
acter.” This legislation failed of its purpose, because it was 
indefinite and impossible of practical application. 

The unsatisfactory solution of 1919 had been endorsed 
by former Justice Charles Evans Hughes, but in 1928 he 
made this further observation: “Some judges,” he said in 
part, “have stayed too long on the bench. It is extraordinary 
how reluctant aged judges are to retire and to give up their 
accustomed work. I agree that the importance in the Supreme 





Court of avoiding the risk of having judges who are unable 
properly to do their work and yet insist on remaining on 
the bench is too great to permit chances to be taken, and any 
age selected must be somewhat arbitrary as the time of the 
failing in mental power differs widely.” 

Despite this long history of effort to obtain some mea- 
sure of relief, we are now told in certain interested quar- 
ters that age has no relation to congestion in the courts. 
The verdict of experience and the testimony of those emi- 
nently qualified to speak from actual service on the bench 
are ignored. 

Third: Attacks upon the constitutionality of measures 
enacted by the Congress have burdened the courts. The pow- 
ers of government are suspended by the automatic issuance 
of injunctions commanding officers and agents to cease en- 
forcing the laws of the United States until the weary round 
of litigation has run its course. 

In the uncertain condition of our constitutional law 
it is not difficult for the skillful to devise plausible argu- 
ments and to raise technical objections to almost any form 
of legislation that may be proposed. Ofttimes drastic in- 
junctive remedies are applied without notice to the govern- 
ment or without opportunity upon the part of its represen- 
tatives to be heard in defense of the law of the land. 

Fourth: If the Constitution is to remain a living docu- 
ment and the law is to serve the needs of a vital and growing 
nation, it is essential that new blood be infused into our 
judiciary. 

The Constitution is not a legal code. In the words of 
the great Chief Justice Marshall, it was “intended to endure 
for ages to come, and, consequently, to be adapted to the 
various crises of human affairs.” Justice Story likewise 
pointed out long ago that “the Constitution inevitably deals 
in general language. Hence its powers are expressed in gen- 
eral terms, leaving to the Legislature, from time to time, 
to adopt its own means to effectuate legitimate objects, and 
to mold and model the exercise of its power as its own wis- 
dom and the public interests should require.” 

In short, the Constitution is not a dam erected to check 
the flow of the life of our people. It is a channel through 
which that life flows, directing, guiding, facilitating it, but 
at no point endeavoring to stop it. That the freedom of our 
people to direct their own destiny has been hampered, espe- 
cially of late, by judicial action is scarcely open to debate. 
These limitations upon Congressional power have brought 
into challenge a wide range of projects and measures over- 
whelmingly approved by our people. 

To confess that our institutions are not capable of serv- 
ing our needs implies an admission we should be reluctant 
to make. Questions of vast significance are moving to their 
solution. The problems of America are insistent. We are a 
nation. Our people think as a nation. They act upon a na- 
tion-wide front. 

Industry has long since spread its arms beyond the 
boundaries of a single State—indeed, beyond the seas. Labor 
marches on the parade-ground of a continent. It is idle to 
say that agriculture is a local matter, or a question for the 
farmers alone. They know that nature has decreed it other- 
wise. The winds and the dust and the drought and the floods 
do not heed State lines. They have unmistakable jurisdictions 
of their own. 

I trust it may not be deemed indelicate if I borrow the 
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quaint phrase of Mr. Justice Holmes and suggest that some 
of our judges “need education in the obvious.” 

The judiciary is but a coordinate branch of the govern- 
ment. It is entitled to no higher position than either the 
Legislature or the Executive. 

The President recognized this situation in his first mes- 
sage to the new Congress delivered on the 6th of January, 
when he said: 

“With a better understanding of our purposes, and a 
more intelligent recognition of our needs as a nation, it is 
not to be assumed that there will be prolonged failure to 
bring legislative and judicial action into closer harmony. 
Means must be found to adapt our legal forms and our 
judicial interpretation to the actual present national needs of 
the largest progressive democracy in the modern world.” 

In his message of Feb. 5 the President clearly and 
forcefully announced his considered and deliberate recom- 
mendation. 

“Modern complexities,” he said to the Congress, “call 
also for a constant infusion of new blood in the courts, just 
as it is needed in executive functions of the government and 
in private business. 

“Life tenure of judges, assured by the Constitution, 
was designed to place the courts beyond temptations or in- 
fluences which might impair their judgments; it was not 
intended to create a static judiciary. A constant and system- 
atic addition of younger blood will vitalize the courts and 
better equip them to recognize and apply the essential con- 
cepts of justice in the light of the needs and the facts of an 
everchanging world.” 

These four oustanding defects of our judicial system— 
delays and congestion in the courts, aged and infirm judges, 
the chaos created by conflicting decisions and the reckless 
use of the injunctive power, and the need for new blood in 
the judiciary—are dealt with by the President in his mes- 
sage of the 5th of February, in which he submits a simple, 
well-rounded, comprehensive and workable system which 
covers all these points and meets all these needs. 

The proposed bill which the President submitted with 

his recommendations provides in substance that whenever a 
Federal judge fails to resign or retire at the age of 70, an- 
other judge shall be appointed to share in the work of the 
court. 
In no event, however, are more than fifty additional 
judges to be anpointed, the Supreme Court is not to exceed 
fifteen in number, and there are limitations on the size of 
any one of the lower Federal courts. 

It also provides for a flexible system for the temporary 
transfer of judges to pressure areas, under the direction of 
the Chief Justice. 

The President further recommended the adoption of a 
proposal now pending in Congress to extend to the Justices 
of the Supreme Court the retirement privileges long ago 
made available to other Federal judges. He also recommended 
that the Congress provide that no decision, injunction, judg- 
ment, or decree on any constitutional question be promul- 
gated by any Federal court without previous and ample 
notice to the Attorney General and an opportunity for the 
United States to present evidence and be heard in behalf 
of the constitutionality of the law under attack. 

He further recommended that in cases in which any 
District Court determines a question of constitutionality 


there shall be a direct and immediate appeal to the Supreme 
Court, and that such cases shall take precedence over all 
other matters pending in that court. 

This is the sum and substance of what the President 
proposes. This is the so-called attack upon our judicial in- 
stitutions. . 

Despite the manifest need of these reforms, despite the 
comprehensive and reasonable nature of these proposals, de- 
spite the long history which brought them forth, despite the 
eminent judges and statesmen who have either expressed 


views or actually proposed measures of substantially the same . 


character, the President is now the storm center of a virulent 
attack. The technique of the last political campaign has been 
revived. We are solemnly assured that the courts are to be 
made mere appendages to the executive office, that the judges 
to be appointed cannot be trusted to support the Constitu- 
tion, and that the tragedies of despotism await only the adop- 
tion of the President’s recommendations. 

Yet, no serious objection has been made to any one of 
the purposes or to any part of the plan, except its application 
to certain members of the Supreme Court. Why the Supreme 
Court should be granted a special exemption from the plan 
no one has been able to explain. If there were no judges on 
that court of retirement age there would be no substantial 
objection from any responsible quarter. What then is the real 
objection? It is simply this: Those who wish to preserve the 
status quo want to retain on the bench judges who may be 
relied upon to veto progressive measures. 

Opponents of this measure assert that it is immoral. 
The reason they charge that it is immor:. is because they are 
unable to charge that it is unconstitutional. Whether the plan 
is immoral or not must be tested by the results it produces. 
If it produces a wholesome result in a perfectly legal way 
it can scarcely be called immoral. 

It is true that the President’s proposal may possibly but 
not necessarily have the effect of increasing the size of the 
Supreme Court. But there is nothing new in that. Jefferson, 
Jackson, Lincoln and Grant, together with the Congresses of 
their respective periods, saw no objection to enlarging the 
court. 

Again, it is loosely charged that the present proposal is a 
bold attempt to “pack” the court. Nothing could be farther 
from the truth. Every increase in the membership of a court 
is open to that charge, and indeed every replacement is sub- 
ject to the same objection. Under the President’s proposal, if 
there is any increase in the total number of judges, it will be 
due entirely to the fact that judges now of retirement age 
elect to remain on the bench. If those judges think it would 
be harmful to the court to increase its membership, they can 
avoid that result by retiring upon full pay. 


The Constitution imposes upon all Presidents the duty 
of appointing Federal judges, by and with the advice and 
consent of the Senate. Upon what ground, may I ask, do 
the opponents of the President justify the claim that he shall 
not perform the duty that all other Presidents have performed. 
George Washington appointed twelve members of the 
Supreme Court. Jackson appointed five. Lincoln appointed 
five. Grant appointed four. Harrison appointed four. Taft 
appointed five and elevated still another to be Chief Justice. 
Harding appointed four and Hoover appointed three. Presi- 
dent Roosevelt has appointed none at all. 

Out of every attack of hysteria on this question there 
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comes a further charge that the President’s proposals will 
lead to dictatorship, through the establishment of an evil 
precedent. But there have been far more significant prece- 
dents than this. Jefferson ignored a subpoena issued by Chief 
Justice Marshall. Jackson, in a stubborn moment, told the 
Supreme Court to try and enforce its own decrees. Lincoln 
totally disregarded Chief Justice Taney’s demand that the 
privilege of the writ of habeas corpus be restored. No one 
of these Presidents was a dictator, but each illustrated how 
powerless the courts are unless the purity of their motives 
and the justice of their decisions win them the popular sup- 
port. Indeed, the Supreme Court in its opinions has specifi- 
cally recognized this fact. 

Let us have done with irresponsible talk about dictator- 
ship. Let us turn our minds to realities. We hear much about 
the perils that beset democracy. If we are to defend succes- 
fully our institutions against all comers from the right and 
from the left we must make democracy work. 

Those who were violently opposing the President’s rec- 


ommendations insist that the reforms he seeks to bring about 
should be accomplished by amending the Constitution and by 
that method alone. This is the strategy of delay and the last 
resort of those who desire to prevent any action whatever. 
Thirteen State Legislatures can prevent the adoption of any 
constitutional amendment. The Child Labor amendment, 
submitted thirteen years ago, has not yet been ratified. Fur- 
thermore, if any amendment were secured, it would still have 
to run the gauntlet of judicial interpretation. 

The more thoroughly the President’s plan is debated 
the more clearly will its merits appear. It meets legitimate 
need. It is reasonable, it is moderate, it is direct, it is consti- 
tutional. It works out our problems within the framework of 
our historic institutions and it guides us to a clear path away 
from our present difficulties. 

The envious and the malicious may challenge the in- 
tegrity of the President and the purity of his motives, but 
the only apostasy of which he could be guilty would be to 
break faith with the people who trust him to carry on. 


Chemistry and You 


By Dr. C. M. A. STINE, Vice-President 
E. I. du Pont de Nemours & Company, Inc. 
Before the Business and Professional Men’s Group of the College of Engineering and 
Commerce, University of Cincinnati, Feb. 19, 1937 


of development so basically revolutionary that much or 

all of our economic structure has been embraced in the 
radium of resultant change. These may be described briefly 
as, first, the introduction of steam power to machinery, sec- 
ond, the utilization of electric power, and third, the applica- 
tion of the relatively new science of chemistry to the whole 
wide range of man’s material problems. 

It is unnecessary to detail the changes wrought by steam 
and electric power. They gave us a new type of existence. 
Manufacturing passed from the home to the factory, from 
the hand to the machine. Millions left the farm for the 
town. Mechanical transport supplanted animal transport. 
We learned to talk great distances over wires and finally 
without wires by radio. We learned to fly. The work-day was 
reduced, leisure increased, and our standard of living was 
raised to a level previously undreamed. 

Widely sweeping as they were, however, neither of 
these two revolutions was complete by itself. Steam power 
gave us the locomotive but inventors were unable, despite 
numerous efforts, to apply steam satisfactorily to a highway 
vehicle. Success of the automobile had to await perfection 
of an electrical ignition system that permitted the use of 
gasoline, a new source of motive power. Too, steam power 
alone was insufficient to produce the telephone and the radio, 
or to effect any change in our methods of lighting, but when 
it was harnessed to a dynamo each of these impossibilities 
and hundreds of others immediately became possible. 

That is, they became possible within limits, but so definite 
were these limits that they precluded wide use of the more 
important inventions involved. Since the dawn of time man 
had been confined to natural materials to fill his needs. By 


| N THE past century there have been three great phases 


no means were these always satisfactory, or as abundant as 
he would have liked, or as convenient to his reach, or as cheap. 
The materials of Nature were filled with impurities that 
caused all sorts of difficulties in use. Often they were heavy 
when man would have preferred them light, soft when he 
wanted them hard, or solid when they should have been liquid. 
Progress halted before this barrier set up by a seemingly 
unchangeable and inscrutable Nature. 

The automobile is a notable example of how formidable 
this barrier was. To get strength in the car the early builders 
had to use metals such as went into locomotives and stationary 
engines, with the result of a clumsy, unwieldy and expensive 
vehicle that no persons of moderate means could afford to 
own. This vehicle then had to be equipped with rubber tires 
that were more unreliable than the weather and wore out 
after a few thousand miles of highly uncertain travel. Wind- 
shields and windows were of glass that shattered at the least 
impact. The leather-covered seats rapidly disintegrated, the 
gasoline and lubricants available soon choked the motor with 
carbon and gum, the painted surfaces became cracked and 
dull in six to twelve months, while rust ate into the machine’s 
vitals at a hundred spots. 

Obviously this car of only a generation ago was little 
mere than an uneconomic plaything. It was faster than a 
horse but so unreliable in operation and so costly that if the 
future of the automobile industry had depended on it, that 
industry would be of small concern to us today. Similar short- 
comings were inherent in the telephone, in the electric lamp, 
and indeed in most of the products of invention. The fault 
was not in lack of human skill, not in lack of vision, not in 
lack of money, but in lack of the right kind of materials. 
Throughout the length and breadth of industry this lack 
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was felt. It existed in the sciences. On every front it checked 
us—until chemistry broke through the barrier! 

I have referred to chemistry, the third of the great de- 
velopment phases of the century, as a relatively new science. 
Its modern foundations were being laid in Europe while we 
were fighting the Revolutionary War. With peace we were 
quick to grasp their significance and the chemical industry 
grew rapidly in America. In the main, however, its function 
was to supply known chemical materials where needed and 
only casual thought was given to creating new materials. The 
period was marked by a wider and more intelligent use of 
chemicals in bleaching textiles, in paper making, in tanning, 
in steel fabrication and other lines, but problems of synthesis 
interested few outside of college laboratories. 

Nevertheless some highly important chemical strides were 
taken that pointed the enormous potentialities of the science. 
In 1828 Wohler, a German, synthesized urea, a waste product 
of animals and humans. This was the first evidence that 
man could make an organic substance, hitherto produced only 
in a living body, by chemically compounding inorganic sub- 
stances. Seventeen years later another German, Schoenbein, 
treated cotton with a mixture of nitric and sulphuric acids and 
got a highly explosive new material that he called Schiess- 
baumwolle or guncotton, the technical term for which is 
nitrocellulose. As you perhaps know cotton, chemically, is 
almost pure cellulose, which is a chemical term you should 
remember, because, as you shall see presently, you handle 
something made of chemically transformed cellulose almost 
every waking hour. Cellulose, which means literally “full of 
cells,” is the fibrous material that makes up the structure of 
most plants and all trees. Therefore it is almost as abundant 
as the air. 

Shortly after Schoenbein’s discovery of nitrocellulose it 
was found that its explosiveness could be reduced simply by 
using less nitric acid in its composition. This gave us still 
another new material, pyroxylin. In 1869 Hyatt, an Ameri- 
can, plasticized pyroxylin with camphor and created Cellu- 
loid, the first of the synthetic plastics, out of which was soon 
being made a wide variety of things, including the Celluloid 
collars of our youth. Then De Chardonnet, a Frenchman, 
squirted nitrocellulose in solution through a spinnerette and 
got a fine filament or thread, which he then denitrated to 
reduce its flammability. This was the first man-made textile 
fibre, rayon. 

These were basic discoveries. In them were the germ 
cells of a hundred new industries that in time would consume 
cellulose by trainloads. Equally important was the isolation 
of aluminum by electrochemical methods. This achievement 
by Charles Hall, a 22-year-old chemistry student at Oberlin 
College, placed in common use a metal that previously had 
been almost as precious as silver. Also must be noted the dis- 
covery by Perkin of England that dyes could be derived from 
coal tar, discovery by Goodyear of a way to vulcanize rub- 
ber, invention of the electric furnace that was to lead among 
other things to new abrasives and high-speed cutting tools, 
and the fact that a wholly new conception of chemistry’s 
relation to medicine was effected by the work of two mighty 
pioneers of science, Pasteur of France and Ehrlich of Ger- 
many. 

Many are under the impression that the World War 
led to the establishment of a chemical industry in America. 
What actually happened is that an already formidable Amer- 


ican chemical industry awoke at the time of the World War 
to its own enormous potentialities, and what is equally im- 
portant, to its own deficiencies. In 1914 the official census 
did not bother even to list American-made dyes, although on 
dyes were dependent textiles, leather, paper and other indus- 
tries employing 1,200,000 workers. Our farmers had to buy 
potash from Germany and nitrate from Chile. Our physicians 
and hospitals had to buy German medicines. In inorganic 
chemistry we were fairly well fortified, but Germany ruled 
the organic chemical world—the world of almost infinite 
promise. All of our coal tar chemical plants together em- 
ployed only 528 workers. 

To many of you, no doubt, much of this is a tale that 
has been told, but often memory is short and it is well to 
refresh it. To understand what is, we must know what was 
and also what was the reaction to it. In this case the reaction 
of chemistry was prodigious action. Hard upon the awaken- 
ing, more than 300 millions of dollars were invested in chem- 
ical buildings and equipment by American colleges and 
schools and an even greater sum was invested by the chemical 
industry. One company, du Pont, spent $50,000,000 in the 
development of dyes alone. 

Only 71 doctorates in chemistry were conferred in 1914. 
This number multiplied seven times until in 1934 it was a 
third of all the doctorates conferred. The number of chemists 
rose from 14,000 to more than 30,000, while the corporal’s 
guard of workers in coal tar chemicals grew to an army of 
11,000. Of course, this chemical awakening was not con- 
fined to the United States. Something of a similar nature 
took place in all of the leading nations, but nowhere was it 
on a scale comparable to that in this country. Indeed, the 
world and particularly America swung into a new era of 
progress, which may be called either the Chemical Era or the 
Scientific Era as you choose. By whatever name it may be 
known, the change definitely marked the passing of economic 
leadership from the machine builder to the scientist, with 
chemistry serving as a common bridge between all of the 
sciences involved—and most of the sciences are involved. 

I do not mean by this that the machine declined in im- 
portance—it is, perhaps, even more important than it was. 
But we have moved up to a higher plane of progress, into a 
higher air of economic development, that begins where the 
plane of the Machine Age stopped. The machine is simply 
a means toward doing better and at least cost what was once 
done by hand and foot power. It is essentially a labor-saving 
device, a term which I use in the broad sense of lightening 
labor. Science is concerned with labor-saving too, but it is far 
more vitally concerned with creation—the creation of new 
knowledge, of new materials and new products, of new in- 
dustries and new employment, and of improved health and 
material welfare for all of us, from the proudest to the 
humblest. 

The awakening of the chemical industry was the birth 
of a new viewpoint and of a new idea of responsibility in- 
finitely more daring than man had yet conceived. On the one 
hand it recognized the imperfections in our progress, while 
on the other it challenged the complacency which held im- 
perfection to be an inevitable characteristic of human effort, 
about which little or nothing could be done. Under the old 
viewpoint we believed man could not possibly improve on 
Nature’s materials and deemed successful imitation of them 
the height of human achievement. Under the new viewpoint 
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we threw attempted imitation to the winds and set out boldly 
to become creators in our own right of wholly new materials 
that Nature had failed to supply. 

Do not misunderstand me. Nature is still omnipotent in 
her own vast sphere. The chemist is seeking neither to paint 
the lily nor to perfume the rose. However, he is seeking, 
and finding, colors, perfumes and drugs that are far more 
satisfactory for man’s purposes than any Nature has pro- 
vided in flowers and plants. He is seeking, and finding, ways 
to improve natural foodstuffs to the end that we will be 
healthier. He is erecting barriers to protect us against the 
hazards of disease with which Nature has surrounded us 
under her law that only the fittest should survive. The chemist 
is taking such common things as air, water, coal, salt, lime 
and the like and compounding them or their components 
into a great new category of materials capable of serving us 
better than any of the natural substitutes to the use of which 
we have been limited for centuries. 


Against this background, then, suppose we look in more 
detail at some of the recent changes in the industries and the 
more familiar things with which we are in daily contact. 

The textile industry is literally being made over with 
the aid of chemistry. Its sensation, of course, has been rayon. 
As late as 1910 no rayon was made in this country. As late 
as 1925 it was looked upon as a poor imitation of silk and 
its faults were many. Today, however, rayon stands on its 
own legs as a unique new fibre, with a yearly consumption 
more than four times that of silk and more than half that of 
wool. Most of its Cinderella-like transformation dates from 


1930. 


The chief fault of all natural fibres is that their quality 
varies with climate, season and state of health of the produc- 
ing animal, insect or plant. Then, too, man has practically 
no control over the length, strength and size of fibres grown 
on a sheep’s back, or produced from the soil or spun by a 
worm. These two facts limit the range of fabrics that can 
be fashioned from natural fibres. On the other hand, rayon 
is mechanically produced under rigidly exact scientific con- 
trol. Its quality may be maintained uniformly year in and 
year out. Its filaments may be made even finer than those 
of silk, or as fine, or heavier; they can be made of any desired 
degree of lustre or dullness, can be short or long, rough or 
smooth, or even alternately thick and thin. No other fibre 
has such versatility or can be changed so readily, with the 
result that rayon’s possible range in fabric-making, is almost 
unlimited. 


The smart modern woman little realizes her dependence 
on rayon. It has become a dominant material in textiles, in- 
deed is setting new higher standards for all dress, drapery 
and upholstery fabrics. The finest of transparent velvets are 
made of rayon. It may be found in the costliest creations of 
Paris, because in no other fabric can designers achieve such 


a wealth of original effects. Two years ago a survey of gowns - 


worn at one of the most famous of New York City’s balls 
revealed that 90 per cent were of rayon wholly or in part. 
Rayon is being used in men’s light-weight suits and widely 
for men’s coat-linings. In this unique material man has mas- 
tered many of the most important elements required for the 
perfect yarn and rayon’s future is limited only in so far as 
the field of scientific research is limited. 

However, chemistry’s contribution to the textile industry 


is going far beyond rayon. The sheerest of dresses may now 
be rendered water-repellent and spot-proof, and so may 
hosiery, hats, suits, sports clothing, and in fact most fabrics 
of silk, wool, rayon, linen or cotton wherever used, as in 
awnings, tents, the outer covering of mattresses, in window 
drapes and so on. The waterproofing chemical is applied to 
the fabric in a single operation, whereupon it becomes an 
invisible and odorless part of the fabric itself, shutting out 
water but not air. Rain drops run off without wetting the 
fabric, and a spilled cocktail does likewise. 

Wrinkleproof fabrics for shirts and dresses, fabrics that 
stay “starched” without restarching in the laundry, others 
that will “hold a crease” in daily wear, and still others for 
use in home furnishings that are fire-retardant are already 
on the market or soon to be introduced. A wealth of new 
dyes, wetting agents, detergents, and kindred textile assistants 
have been evolved, the general purpose of which is improve- 
ment of quality, and new comfort, beauty and new utility, 
all at less cost both to producer and consumer. 

It is well to emphasize here the all-prevalent creed of 
the new chemistry, which is to give more for less. You see 
it at work in the shoe industry, in textiles, in motor cars, 
wherever the science is applied. The practical result of it is 
a steadily growing distribution of wealth in terms of usable 
things; not alone the production of two blades of grass where 
one grew before, or perhaps where none grew at all, but 
production of two at the cost of one, a feat in economics 
that chemistry is fast making a commonplace. Business depres- 
sions lower prices temporarily, usually at the cost of employ- 
ment and profits and often of quality as well. Chemical 
science aims to lower prices permanently, and to keep on 
lowering them, even as it creates more opportunities for work 
and insures a fair return to the labor and capital concerned. 
In every store in the land today you will find manufactured 
goods that are superior to those of five or seven years ago, 
or that did not exist five or seven years ago, and if you will 
compare their prices you will find that in most cases those of 
today are substantially less than you once paid for inferior 
articles of the same kind, if you could buy them, at all. Fluctu- 
ations in the cost of raw materials effect retail prices, ‘of 
course, but the present phenomenon in retail prices is not a 
mere passing phase of our economy brought about by low raw 
material costs; nor is it the result of sweating labor—sweated 
labor does not create and improve. It is a fundamental change, 
fostered by man’s own ingenuity in creation, that points a 
way to an even better and more abundant life. And it is 
change that has come to stay, for it is rooted in a scientific 
creed that does not admit the word retreat. 

I have mentioned changes in rubber. No less than shoes 
and textiles, the rubber industry has been revolutionized by 
chemistry. Indeed in no other industry is the influence of 
chemistry more marked. Recent tests of automobile tires made 
by a governmental agency and published by the Consumers’ 
Union show the useful life of the best-made tires to be well 
in excess of 25,000 miles. One brand of tires gave 29,279 
miles of road service, although the cost was identical with 
that of the poorest set of tires tested. When these mileages 
are compared with the three-to-five thousand miles of hap- 
hazard travel furnished by the tires of wartime, which cost 
from two to three times more and were only about half the 
size of modern tires, we can appreciate the extent to which 
tires have been improved. And rubber in all of its more than 
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30,000 uses has been similarly improved, with the chemist 
leading its amazing advance. 

One of the several shortcomings of rubber is its suscepti- 
bility to oxidation. In its natural form it rapidly deteriorates 
on exposure to air, particularly in the sunlight, and loses its 
elasticity. To understand this, it is necessary only to consider 
that nature did not put latex in the rubber tree for us to 
use in making rubber boots, hot water bottles, tires, garden 
hose and what not. The latex is in the tree to provide it with 
a means of healing wounds inflicted by insects and other 
enemies. As such it is a perfect material, but like so many 
materials satisfactory for nature’s purposes, rubber must be 
altered to suit it to the artificial purposes of man. 

Goodyear’s process of vulcanizing rubber improved its 
strength and elasticity, and enabled it to resist wear within 
limits—how narrow these limits were I have already indi- 
cated. Also Goodyear’s process consumed from three to four 
hours. ‘The chemist set out to reduce this time by the use of 
chemical agents known as accelerators. Finally he found ultra- 
accelerators that made vulcanization possible in three minutes 
or less, and which simultaneously increased the strength, 
elasticity and abrasive resistance of the finished rubber. 

Antioxidants were introduced that further extended the 
life of rubber by inhibiting oxidation and cracking caused by 
flexing. The cotton fabric used in tires was improved. So 
tough was crude rubber when it reached the manufacturer 
from the plantations that it had to be masticated in heavy 
machines until it was plastic enough to be compounded. Chem- 
ical plasticizers were developed, a very recent contribution 
that is another step toward more economical production. 

The rubber in common use today is a much superior 
rubber to that of five years ago, and incomparably superior 
to the rubber of twenty years ago, but it still has certain 
deficiencies. It disintegrates when in contact with oil, grease 
and gasoline. It still falls victim in time to oxidation. In the 
automobile, where it is most extensively used, it falls short 
of the ideal of all earnest engineers, which is a motor car 
wherein every part as in the Deacon’s one-horse shay, will 
serve throughout the car’s life without need of replacement. 

For years chemists throughout the civilized world sought 
to create rubber independently of the rubber tree. Govern- 
ments and men including Edison tried to produce it from 
plants and weeds, such as the common golden rod. A reason 
for these feverish efforts was that rubber production is prac- 
tically a monopoly of the Far East—the United States, user 
of more than half the world’s rubber, gets 99 per cent of its 
supply from that source. Another reason was rubber’s inherent 
shortcomings that science had mitigated but not removed, but 
to most of the experimenters this reason was secondary— 
they would have jumped at a material that even approximated 
the qualities of the rubber tree’s latex. 

Finally, in 1931, the world-sought material was success- 
fully synthesized by du Pont chemists. Fortunately, however, 
the product was not true rubber—chemically it was not rub- 
ber at all! If it had been, it follows that the synthetic sub- 
stance would have had all of natural rubber’s weaknesses. 
This new material (built up by intricate processes from coal, 
limestone and salt) looks like rubber, acts like rubber, serves 
wherever rubber serves; but it is many times more resistant 
to oil, grease and gasoline, and to alkalis and acids; it offers 
far superior resistance to sunlight, oxygen, heat and age, 
and it is less permeable to gases. 


This new material has been named neoprene. It is pro- 
duced in quantity and is already being used in a wide variety 
of products—for gaskets, washers, and packings in all indus- 
tries, for printing rollers, gasoline hose lines, for pistons and 
cups in oil slush pumps, in covers of transmission belts operat- 
ing under greasy and oily conditions, in hospital sheeting, 
balloon fabrics, and on through a long ever-growing list. 
Much mechanical progress that was retarded because of the 
lack of a rubber-like material without rubber’s faults, is now 
underway thanks to the synthesis of neoprene. 

The price of neoprene is three-and-one-half times that of 
the present price of rubber, but on the basis of utility it is 
cheaper than rubber for many purposes even now, and, al- 
though nature may be able to grow rubber at a lower cost 
than we can make neoprene, if history should repeat itself 
we may yet see the day when neoprene costs no more per 
pound than rubber. 

In the meantime the price of neoprene stands as a limit 
beyond which the price of plantation rubber cannot go, which 
is a significant fact when it is recalled that only in 1925 rub- 
ber under the Stephenson Act sold for $1.24 a pound. Neo- 
prene has an enormous immediate value in industry, but 
compared to its potential value its present status is relatively 
trivial. 

Other new rubber-like materials also have been developed 
here and abroad. Each of them has one or more special prop- 
erties that make it valuable, and a broad new field in the use 
of such materials, as well as in the wider use of rubber itself, 
is opening. Rubber-tired railway and subway trains are now 
a subject of experiment. In view of the rising opposition to 
the continuous din of noise that makes our large cities like 
so many bedlams, it is highly probable that all vehicles such 
as milk wagons and street cars will be equipped at no distant 
date with rubber tires. Carriages were rubber-tired 40 years 
or more ago when rubber was costlier and far less durable 
than it is now. Developments are pending that may double 
and even treble the life of motor bus and truck tires at 
enormous savings in the aggregate to operators. 

In connection with rubber I have mentioned oil. In the 
rise of the petroleum industry, an impelling force has been 
the modern chemist. The general use of high compression 
motors in automobiles, a development of depression years, 
was only made possible by the chemical improvement and 
stabilization of gasolines to give them and enable them to 
retain anti-knock qualities, and to inhibit the formation of 
gum. In recent tests motors have been run up to 100,000 
miles without having to be overhauled for carbon removal. 

Cracking became commercially practicable in 1912. Im- 
provements in the process have resulted in sensational in- 
creases in the yields of gasoline from crude oils, and have 
probably extended the life of our oil deposits by many years. 
Late in 1932 two plants for cracking by hydrogenation began 
operating in this country. This process makes possible yields 
of as high as 104 barrels of fuel from 100 barrels of low 
crudes that under old methods yielded as little as five bar- 
rels, a feat that sounds like black magic. The rapid deteriora- 
tion of cracked gasoline in storage has now been largely 
eliminated by the use of antioxidants which retard gum for- 
mation, and high test fuels may be stored for six months or 
longer as against the one-time limit of two or three weeks. 
Lubricating oil has been chemically treated and improved 
through the addition of extreme pressure lubricant bases. 
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‘This has fitted it for gear loads double and quadruple what 
the untreated oil of a few years ago could carry, and made 
possible the use of improved gears in the transmission of 
power. 

Uncounted millions have been saved to you and me, the 
daily consumers of oil, by the chemical development of a 
host of petroleum by-products once wasted. The number 
of such by-products was estimated in 1928 to be about one 
thousand. Today it is double or treble that figure and includes 
detergents and lubricants for the textile industry, solvents 
that are of great importance in the lacquer industry, raw 
materials for synthetic resins, and chemicals for influencing 
the ripening of fruits and destroying insects on farm crops, 
to say nothing of various oils for medicinal use. 

Ever since 1913 there have been discussions on making 
oil from coal. In that year Bergius, a German chemist, 
startled the scientific world by his discovery that this could 
be done. And Germany now actually is producing from coal 
about 300,000 tons of gasoline yearly, at a cost however, of 
three or four times the cost of petroleum gasoline. England 
too is manufacturing the “liquid coal.” In the United States 
with our vast oil reserves we have been only casually con- 
cerned in this development, but recently the Bureau of Mines 
opened an experimental plant in Pittsburgh to make oil and 
gasoline from American coals by the Bergius process. This 
is a step in preparedness, because while experts disagree widely 
on the probable life of our oil deposits they all agree that they 
will not last indefinitely. In the opinion of the Bureau of 
Mines expert, Dr. Arno C. Fieldner, “the nation’s proved 
oil supply can be depended on for only the next 15 years,” 
and he adds significantly that about one-half of the world’s 
coal reserves are in the United States and Canada. 

Bergius also demonstrated that oil can be made indirect- 
ly from wood through first converting the wood into coal, 
which he did in a test tube. This suggests the possibility that 
oil might be made directly from wood, which is a replenish- 
able resource. Still another possibility is that common plants 
grown on the farm might become the source of our motor 
fuels when petroleum deposits are exhausted, and research 
is going ahead in this field. It is extremely doubtful, how- 
ever, as long as we have petroleum in abundance if any sub- 
stitute for it can be developed that will be able to compete 
with the low prices at which petroleum products are sold 
in America. 

Closely associated with petroleum in daily use are the 
various metals, and so closely associated are the sciences of 
metallurgy and chemistry that it is difficult to draw a sharp 
line between them. In our generation so many changes have 
been brought about in metals that today most of the metals 
in use seem new. Yet such “new” metals as tantalum, 
molybdenum, tungsten, platinum, cadmium and others have 
been known for a hundred years and more, usually in some 
form, however, that made them as unavailable as the moon 
and as costly or even costlier than gold. Modern science has 
not only made such rare metals available for innumerable uses 
but it also has created hundreds of alloys that are new, and 
in effect are wholly new metals. 

The past fifteen years have been marked by metallurgical 
developments that are little short of the miraculous in com- 
pounding light metals of great strength and high resistance 
to rust and other forms of corrosion. The past five years have 
seen these new alloys applied in a revolutionary way to 


railroading in new fast, lightweight trains, to automobiles 
and aircraft, to tanks and other containers for storing and 
transporting foods and chemicals, to building construction, to 
machinery. The art of metal plating with chromium, cad- 
mium, nickel and lately aluminum has been carried forward 
in striking manner, and we have learned how ordinary metal 
can be clad with coats of costlier metals, such as silver and 
stainless steel, to give them new surface properties. 

So obvious are these changes in metals—one finds them 
in profusion as close by as in one’s own kitchen—that it 
seems almost unnecessary to mention them until one recalls 
that as recently as 1929 stainless steel, for instance, was little 
more than an industrial curiosity, and that the first light- 
weight streamlined railroad train dates only from 1934. En- 
tirely apart from the utility added by these new metals and 
the new operations they are making possible, they have a 
tremendous significance to our economy in supplying a direct 
means of reducing losses from rust that have been estimated 
at three billions of dollars annually. 

The elements caesium and rubidium were known to our 
scientific grandfathers, but only within recent years have they 
come into their own in a field so startling in its poten- 
tialities that the opening of it alone would stand as a gigantic 
achievement of our generation. An alkali metal such as 
caesium or rubidium is used as the essential element in the 
photo-electric cell or electric eye. This element might be 
called the retina of the electric eye. Such metals possess a 
sensitivity to light rays and colors that, in certain cases, is 
similar to and in some respects even superior to that of the 
human eye. The photo-electric cell has an almost infinite 
range of actual and possible uses—in counting, sorting and 
in inspecting units, colors, and materials; in automatic alarm, 
signal and safety systems and in fact throughout mechanics; 
in photography, in communications, and notably in that fast 
developing new wonder of the air waves, television. They are 
being used in astrophysical and astronomical investigations 
to uncover the mysteries of stellar radiation. And some ex- 
perimenters see in photo-electric cells the means by which 
man will in time convert to his use the vast and inexhaustible 
energy given off by the sun. 

The vacuum tube is a triumph in the creation of new 
materials and the practical utilization of old materials such 
as tungsten and tantalum. Tubes are limited as yet in the 
amount of power they can handle, but work in progress with 
another rare metal, columbium, now indicates these limits 
may be extended to where tubes will be able to handle 
thousands instead of tens of kilowatts of power. Columbium 
is being put to other uses too, notably in alloying with stain- 
less steel to give the property of corrosion resistance to welded 
joints without subsequent expensive heat-treating. 

A radically new process known as “powder metallurgy” 
is responsible for our commercial use of these valuable metals 
that only yesterday were beyond our reach. Instead of being 
melted up like all metals have been for centuries, they are 
reduced by electro-chemical methods to fine powders, which 
are then purified, pressed into bars and heat-treated elec- 
trically under a high vacuum. The powdered grains are thus 
literally welded together. A single bar of tungsten produced 
by this process will yield hundreds of miles of filament wires 
such as you find in ordinary electric light bulbs. Applied to 
older metals, such as copper, the powder process has made 
it possible to fabricate bearings that are self-lubricating and 
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will outlast the machine they serve. Graphite is simply mixed 
with the powdered metal and the mixture is heated and com- 
pressed into a hard, semi-porous body capable of absorbing 
oil, which is retained by the finished bearing throughout its 
life. 

Artificial ice-making has been practiced almost 50 years, 
and as early as 1914 the Santa Fe Railroad was trying to 
achieve air-conditioning in passenger cars that would make 
travel more comfortable. Not long after the close of the 
World War we were becoming definitely aware of the huge 
market opening for mechanical refrigerators in the home. 
However, a serious lack worried the industry and jeopardized 
its whole future. It was without a refrigerant that was safe 
under all conditions, regardless of leakage, fire or other acci- 
dent, that is, a gas that was at once non-toxic, non-explosive, 
non-flammable and non-corrosive. 

Chemists were frankly dubious when they tackled this 
problem. To compound a refrigerant possessing any two of 
these properties was a feat in itself; to compound one pos- 
sessing all four, which at the same time would be equal in 
effectiveness to the refrigerants in use, seemed a feat in the 
realm of the miraculous. Nevertheless in 1932 the prescribed 
new material emerged from the laboratory under the trade- 
mark of “Freon.” Not only is “Freon” absolutely safe, but 
it is superior to the older refrigerants as such, and it requires 
a much lighter condensing equipment, a fact of great im- 
portance in the air-conditioning of transportation units. 

The Paradox is that this utterly safe new refrigerant is 
compounded from three of the most ill-omened of gases, 
namely, methane, the deadly and explosive fire-damp of mines ; 
chlorine, one of the poison gases used in the World War, and 
fluorine, which is highly corrosive to most metals. This chem- 
ical near-miracle is only one of a number of important chem- 
ical contributions to the modern revolution in refrigeration. 

Modern medicine is largely applied chemistry. ‘The phy- 
sician, chemist, and biologist working together have swept 
aside almost the last of the superstitions which characterized 
the so-called “healing art” for centuries, with the result that 
tremendous advances in medicine now seem to be just ahead, 
dependent only upon a continued and even closer alliance of 
these sciences. 

The importance of chemistry to medicine may be readily 
appreciated when the human body is accepted for what it 
fundamentally is, namely a complex and highly integrated 
chemical machine. It takes food, water and air and converts 
them by chemical and biological processes into flesh, blood, 
bone and energy, in the production of which it employs vari- 
ous chemicals of its own creation. The secret of being able 
to control normal health and development is knowledge of 
these materials and processes, to the end that we may supple- 
ment them when deficient and supply them when missing. 

We know, for example, that chemical secretions of the 
body known as hormones control the characteristics by which 
men and women differ in bodily structure, muscular develop- 
ment, voice, amount and nature of the hair, and even in 
reactions, temperament and personality. Irregularity in any 
of the characteristics is often a serious handicap that disrupts 
the life of an otherwise normal individual to the detriment 
of himself and society. In the world are literally millions of 
misfits, through no fault of their own but because the body 
is chemically out of balance. A way is now pointed to correct 
abnormalities of this kind, or, better, to insure a normal 


development in children during growth. Within two years 
three of the several known hormones have been synthesized 
in the laboratory. So new is this development and so promis- 
ing are its implications that as yet we can only guess to where 
it will lead. 

One by one the vitamins are being synthesized or pro- 
duced by artificial methods, and their role in the chemical 
functions of the body analyzed and catalogued. Enzymes, the 
highly complex proteins that make digestion, body oxidations 
and other physiological processes possible, can be formed out 
of inactive proteins by suitable chemical changes. Apparently 
the first step has been taken toward the eventual synthesis 
of the blood itself, through the synthesis of porphyrin, related 
to both hemoglobin, essential substance of the blood, and of 
chlorophyll, the green coloring matter of plants. 

I cite these developments in no sense as a complete sum- 
mary but merely as an illuminating outline that indicates a 
well-defined trend—a trend that has its source in the ele- 
mental fact that the human body is a chemical machine the 
functioning of which can be controlled, not actually only 
in part but theoretically in whole. And it is but one phase of 
medico-chemical therapy. Equally important is the develop- 
ment of exact knowledge of medical phenomena only hazily 
understood and the synthesis of new medicinals for directly 
combating disease. One very recent discovery points the nature 
of this work and its broad possibilities. 

As long ago as the 16th Century an observer noted that 
blow-fly larvae or maggots in wounds seemed to have a bene- 
ficial effect in healing. The same effect was observed during 
the Napoleonic wars and again during the World War. In 
fact, following the World War a way was devised to use live 
maggots in treating extreme cases of the chronic bone disease 
known as osteomyelitis, where conventional methods had 
failed. The treatment was highly successful and spread. How- 
ever, while only specially bred maggots that were free of 
any harmful bacteria were employed, the treatment was 
revolting despite its value; and besides, nobody knew why the 
maggot could heal even where science failed. 

Biological chemistry has finally solved this mystery of 
centuries, and with astonishing results. The secret of the 
maggot’s healing lies in a colorless, odorless excretion con- 
taining allantoin, which is a painless, harmless, but rather 
expensive organic chemical compound. Allantoin was then 
synthesized in the laboratory and the synthetic product was 
found to have the same healing properties as the secretion 
of the maggot. Since allantoin on decomposition yields urea, 
the trail was followed to urea itself, which in pure form 
proved to have the same healing action to allantoin, and, in 
addition, is very much cheaper. 

Weak solutions of urea directly applied quickly cured 
such ailments as diabetic and varicose ulcers, carbuncles, in- 
fected burns, osteomyelitis, and certain skin infections. Taken 
internally under proper medical control, it was likewise ef- 
fective in treating ulcers of the stomach, bladder inflamma- 
tion and other internal irritations. 

You will recall urea as the bodily waste synthesized by 
Wohler in 1828 in the first convincing proof that organic 
matter can be created by man from inorganic matter. Wohler 
got his synthetic urea by heating ammonium cyanate, but more 
than a century was to pass before synthetic urea was to be 
made available in quantity at low cost by industrial chemistry. 
It is now produced by carloads, literally from air and water, 
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and has more than a hundred patented uses. It is used in 
compounding some of the newest and most beautiful of the 
plastics, in the preparation of sponge rubber, in the brewing, 
wine and liquor industries, and as a source of nitrogen in 
agricultural fertilizers. 

Urea is an inoffensive crystalline substance in its pure 
state, and the fact that it is present in urine, to the extent 
of about 2 per cent, is only a detail. It also occurs in many 
plants used for food, notably in spinach, and in the tissues 
and blood of animals and human beings. 

There is little doubt that urea is destined to fill an im- 
portant role in medicine, just how important time and ex- 
perience alone can reveal. It stands as a perfect example of 
the common bridge between chemistry, biology and pathology 
over which are being achieved advances that otherwise might 
be delayed for decades. Development of prontosil and pronty- 
lin, recently given wide publicity in the scientific journals and 
newspapers, is another example. 

Early in 1935 German chemists startled the medical 
world by announcing the discovery of a new complex com- 
pound that enabled mice to survive after being inoculated with 
deadly blood-cell destroying streptococcus. Apparently the 
chemical attacked the streptococci directly and kiiled them, 
which if true was an epochal discovery ranking with Ehr- 
lich’s discovery of salvarsan as a specific for syphilis. 

Stronger and still more deadly injections of streptococcus 
cultures were given mice and still the new chemical saved 
them. It was then administered to human sufferers with 
infected blood in German, English and American hospitals, 
and a variety of diseases—all of them in effect blood poison- 
ings—responded favorably to its treatment. These included 
septic sore throat, arthritis, erysipelas, peritonitis, and puer- 
peral or childbirth fever of which about 4,000 women die 
annually in the United States and five or six times this 
number recover only after serious illnesses. 

Throughout the civilized world physicians are now 
studying this chemical discovery of infinite promise and as 
yet it has developed no unfavorable features, except the lim- 
itation that infections must be treated promptly for success. 
In one form, a bright red solution, it is known as prontosil 
and administered by hypodermic injection; in its second form 
prontylin, it is a white tablet to be swallowed. Again the 
significant fact should be noted that it was a common chemical 
of industry, a sulphamide dye, that served as a clue to the 
discovery of this long-sought remedy. 

Through chemistry, progress is being made in the world- 
wide combat against cancer, sufficient to lead us to believe 
that eventual success against this scourge is only a matter 
of time. For one thing, the past few years have added sub- 
stantially to our knowledge of cancer-producing substances 
to the end that cancer in many instances may be prevented. 

In brief, medicine may be said to be in a stage of transi- 
tion from a closed field wherein its possibilities are distinctly 
limited to an open field where the only limits are those of 
the horizon of expanding scientific knowledge. 

No discussion of this sort can be closed without reference 
to chemistry and agriculture. Today from one side we hear 
charges that chemistry is ruining the farm by synthesizing 
materials once produced exclusively from the soil, and that 
indeed the time is not distant when we will live not on 
natural but on synthetic foods. And from the other side we 
hear that agriculture’s future lies in the chemical conversion 


of huge farm crops to industrial uses, in the transformation 
of wheat, corn and potatoes into factory raw materials for 
motor cars, fuels, buildings, roads and other as yet unheard- 
of things. 

The truth of chemistry in agriculture lies somewhere 
between these extremes but it inclines more toward the sec- 
ond view. Food compounded in pills is a technical possibility 
now but a most remote practical probability. Man is too fond 
of meat, vegetables, fruit, milk and bread to desert them for 
centuries to come. 

The chemical conversion of farm crops into factory mate- 
rials is not new. It dates back at least to 1845 when Schoenbein 
made guncotton or nitrocellulose. Followed Celluloid, rayon, 
smokeless powder, pyroxylin plastics and finishes, and the 
literally thousands of things made today from the cellulose of 
cotton. It is estimated that cotton now goes to the retail 
market in no less than 10,000 forms and that the industrial 
consumption of cotton linters now approximates 500,000,000 
pounds. The coated textile industry consumes more than 
110,000,000 yards of cotton cloth yearly. 

There is half a ton of seed produced to each bale of 
cotton and 50 years ago thousands of tons of cotton seeds 
for which no use could be found were dumped into Southern 
streams. Chemists devised ways to use the oil of cotton seeds 
in soaps, in cooking and salad oils, and later in butter and 
lard substitutes. The cotton seed crop is now worth $200,- 
000,000 in a normal year to Southern farmers, and indeed 
all oil-bearing seeds have become valuable. 

Parallel developments have converted a tenth of the corn 
crop to industrial uses, have made oat hulls a source of fur- 
fural for plastics, wheat straw a raw material for corrugated 
paper boxes, and sugar-cone bagasse and other fibrous stalks 
the chemical basis for wall boards used commonly in modern 
building insulation. Dozens of other examples might be cited 
to show that chemistry has long been interested in agricul- 
tural crops as likely raw materials for industry. 

However, the paradox is that the chemist’s ability to 
convert crops to uses other than food is the smaller and less 
difficult part of the problem. The real difficulty is the farmer’s, 
to grow and sell crops at prices low enough to make their 
conversion justifiable and economically practicable. Competi- 
tion is keen in industry. Between raw materials of similar 
properties the chemist has no choice other than the lowest 
price. Why make alcohol from corn when that from molasses 
is as good and cheaper? Why make paper from cornstalks, 
which our grandfathers could do, when wood pulp costs much 
less and is more readily available? Why use wheat when 
sawdust will do as well? The big problem of wholesale use 
of crops by industry is one of economics, not chemistry. 

It is not easy to lower prices in an industry where they 
are already close to or even below costs of production. Never- 
theless this can be done in agriculture. Losses suffered by 
farmers mount to almost unbelievable figures. More than 
6,000 known species of insects cost growers each year some- 
thing like $2,000,000,000. Thirty-four insect species alone 
cause a known damage of $924,000,000. Losses traceable to 
weeds are estimated at $3,000,000,000. Add to these figures 
another billion and a half chargeable to plant diseases, and 
the total of $6,500,000,000 is staggering. 

Almost may it be said that for every dollar the farmer 
now earns he has another dollar taken from him by enemies 
against which he must wage ceaseless war. Chemistry is doing 
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its utmost to help him save some portion of that dollar. New 
large-scale laboratories for an intensified study of better 
scientific means to control pests, weeds and plant diseases 
are even now being built. Some of our ablest scientists are 
accepting the challenge of the six and a half billion annual 
loss. 

A new science in fertilization of the soil is being de- 
veloped, as well as a wide range of improved chemical fer- 
tilizers, based on discoveries in soil chemistry that promise 
much in improving both the quantity and quality of yields. 
It has been found that the presence or absence of minute 
quantities of certain elements in the soil may determine 
the success or failure of a crop, or the health or disease of 
animals feeding on the land, or even of human beings who 
use the animals’ meat as food. A science of plant genetics is 
being developed that will enable farmers to grow crops to 
order, ways of speeding up growth are being studied to permit 
shorter growing seasons and reduce losses from late and 
early frosts, better ways for preserving fruits and storing 
crops are being devised. 

Like medicine and most of our manufacturing industries, 
agriculture too is in a state of transition from old methods 
to new, with chemistry furnishing the bridge for its progress. 

In conclusion: 

We have entered the Chemical or Scientific Age. The 
Machine Age could not go beyond the limitations of natural 
materials, so that in the main it was limited to improving 
things known for centuries. The Scientific Age is taking us 
beyond into a realm of new materials not to be found in 
Nature, and from them we are creating things that did not 
and could not exist before. 

This new ability of man to create, and the new vision 
it has given us, in turn is creating a new economy—an 
economy that is putting wealth, in the true sense of greater 
enjoyment of life, within the reach of millions who never 
before knew it, that is creating new opportunities for work, 
new leisure, new health. Above all it is creating new knowl- 
edge in the light of which almost nothing stands as im- 
possible. 

The battle against cancer is being pressed on many lines 
and with varying success, but some notable victories have 
been achieved; the causes of insanity and very frequently the 
amelioration or complete cure of it illustrate how far the 
scientific world has progressed from Bedlam gaol; certain 
forms of criminality in children have been traced to physio- 
logical causes and with the correction of the causes has come 
normal mentality; certain types of actual deformity have 


been cured and the understanding of their causes has been 
effective in preventing the occurrence of this handicap in 
countless children; the discovery of the secrets of some of the 
traits we know as “personality” has led even here to some 
notable modification of physical deportment. 

The fight against disease, however, is by no means 
pressed with all the resources at our disposal. We do not 
begin to take the serious and intensive measures against the 
deadly enemies actually within our borders that we take 
against a potential invadtr who would come armed merely 
with the weapons of war. Only when the national resources 
are really enlisted against disease shall we make the progress 
we should. We need to establish more great research institu- 
tions in this search for weapons against our mortal enemies 
of cancer, pneumonia, influenza, scarlet fever, leprosy and 
the like—institutes manned by scientists much more interested 
in the laboratory than the front page of the newspapers, by 
research workers who can sink petty rivalries and ignoble 
jealousies in the enthusiasm of a great cause. We need much 
more intimate cooperation between synthetic organic chem- 
istry, biological and pharmacological chemistry and biological 
physics and applied medicine. Here lies hope and the possi- 
bility of great discoveries which will save thousands of lives 
and tremendously mitigate the terrific sufferings, to say 
nothing of the huge economic toll, that disease now exacts 
of us. 

There need be no fear of science becoming the prostitute 
of commercialism, as some seem to think. On the contrary, 
the widespread and growing invasion of industry by scientists 
is a wholesome sign. The scientists of our industrial research 
laboratories are the same men who, twenty years or so ago, 
found opportunities for work only in our universities and 
schools, or perhaps in the medical profession or in some 
relatively obscure scientific bureau of the government. In- 
deed, many of them have come to industry from these sources, 
where they were honored and revered for their records of 
able and unselfish service to mankind. 

Industry is changing these men but little, if at all. The 
mere act of moving from one city to another, from ‘one 
laboratory to another, from an old allegiance to a new one 
does not change human character. These are the men who 
have given ideals and altruism to our universities, and in- 
dustry is now giving them opportunity for expression in a 
new field. 

Business is asking but one thing of its scientists—to 
create for the practical benefit of their fellow men. If that 
is commercialization let us have more of it. 





*] CANNOT SAY TOO MUCH FOR ‘VITAL SPEECHES.’ THE CLASSES 
DERIVE GREAT BENEFIT FROM THIS COMPILATION OF TIMELY AND 
VALUABLE SPEECHES. EVEN JUST FOR INFORMATION FOR THE CASUAL 
READER THE MAGAZINE IS WORTH FAR MORE THAN ITS COST.” 


RUPERT S. CORTRIGHT 
Director of Men’s Forensics, 
Wayne University, 
Detroit, Mich. 
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Legal Education 


By ROBERT M. HUTCHINS, President, The University of Chicago 
Before New York State Bar Association, Jan. 28, 1937 


HE history of legal education in this country is the 

history of salutary movements that missed the point. 

Langdell’s reforms were salutary and necessary. He 
found a dead dull routine of giving and memorizing lec- 
tures. He infused life into legal education. The case method 
had a reality about it that texts and lectures lacked. At the 
time it performed a great service; and, in a sense, it is doing 
so still. 

Langdell’s reforms had some defects. In the hands of 
others, at least, they reflected a misconception of science. 
As everybody knows, the notion that science is created by 
the accumulation of data is naive. As Poincaré has remarked: 
“A collection of facts is no more a science than a heap of 
stones is a house.” The case method threw tremendous em- 
phasis on particular cases and particular facts, and created 
the erroneous impression that a science of law would even- 
tually emerge from this mass of material. 

The case method went too far partly because of the 
prestige that was attached to it after the Harvard Law 
School began to prosper under it. Every law school that 
aspired to tell its constituency that it was as good as Harvard 
felt it necessary to announce that all courses were taught on 
the case system. It was perhaps desirable to teach most of 
most courses by that system. But we need not suppose that 
because the case method is effective most of the time it must 
be effective all of the time. When the teacher’s object is merely 
to transmit a simple but important piece of information, 
when the class is large and of very uneven abilities, or when 
the subject under discussion is chiefly of historical interest, 
the case system leads to an inordinate waste of time. 

Law students must learn to read cases, but three years 
seems a little protracted for the process. A student who can- 
not read then after six months will probably never learn to 
do so. The widespread insistence on teaching everything by 
the case method cannot therefore be justified by the necessity 
of giving the student an equipment for finding and reading 
case law. 

From another point of view Langdell’s reforms oc- 
curred at just the wrong time. Langdell’s system placed pri- 
mary emphasis on reading and understanding the opinions 
of courts of last resort. He introduced it just at the time 
when the slow but sure process of driving the arts of reading 
and writing out of the high-school and college curriculum 
was beginning. I do not say that grammar and rhetoric did 
not deserve to be driven out, to so low an estate had they 
fallen. Perhaps it is better to have no instruction in them 
than to have the kind that we had in ’70’s. I am almost 
certain that it would be better to have none than to have 
the kind we have now. Logic and casuistry, the application 
of general principles to concrete cases, were much more 
difficult to handle under the case system than they were 
before. But at this time, too, logic was disappearing from 
the collegiate course of study. The same questions could be 
raised about the effectiveness of instruction in formal logic 


that I have asked about the teaching of grammar and rhet- 
oric. Perhaps it was so bad that it ought to have been got 
rid of at any cost. But soon we had the spectacle of students 
and professors wrestling in the law schools with logical 
problems of the greatest difficulty and doing it without any 
equipment except that with which they had been gifted by 
nature. 

At this juncture the arts of grammar, rhetoric, and 
logic, all theoretically indispensable tools for reading, writ- 
ing, and thinking about legal decisions, were taken away 
from those who had to cope with them. At the same moment 
they were deprived of what was left of another important 
aid to understanding judicial opinions; for the great books 
of the western world began their departure from the course 
of study of secondary schools and colleges. This process has 
continued to the present day, until only scraps of them ap- 
pear anywhere in the curriculum. Law students were re- 
quired to read and understand the opinions of judges bred 
in an intellectual tradition that was increasingly alien to 
them. Contrast the education that Lord Mansfield or Judge 
Storey or even Lord Birkenhead had with that of the student 
who has graduated from college and is about to enter law 
school today. Then ask yourseif how it is possible for him 
to understand the opinions of these judges when he is as 
ignorant as he is of the intellectual background of their 
writings. He has lost the arts with which they read the 
books that were the basis of their education. He has lost the 
books, too. All the fragmentary history, social science, and 
literature he has read and all the experiments in natural 
science and psychology he has done cannot make good the 
losses he has sustained. 

I believe that it is in large part these losses that are 
responsible for the shift in emphasis under the case system 
from instruction in legal principles illustrated by cases to 
instruction in cases as indicating what the courts could be 
expected to do. Thete is no reason why the case system should 
necessarily have forced the consideration of principles out 
of the course of study. You can’t teach principles without 
teaching cases. But you can teach cases without teaching 
principles. Principles cannot be studied in an environment 
in which the intellectual tradition has ceased to have vital- 
ity for those who are living in it, when philosophy is in 
decay, and the consideration of ethics, apart from that awful 
bore, the required course in legal ethics, is regarded as ir- 
relevant to education for a learned profession. By twenty 
years ago jurisprudence, comparative law, and legal history 
had become subjects taken by queer students who were for- 
tunately few in number. Jurisprudence itself was often 
taught in the light of the doctrine that the law is what the 
courts are likely to do. In all courses the student’s notion 
was that he should write down the rule which was held by 
the weight of authority, noting exceptions if he intended to 
practice in an exceptional jurisdiction, and that he should 
memorize those rules for the purpose of repeating them on 
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the final examination. The best student was the one with 
the best memory who could manipulate the rules best in the 
face of hypothetical cases. The best teacher, of course, was 
the one who stated the rules most clearly, concisely, and 
slowly so that they could be most easily and correctly writ- 
ten down. 


The case method thus could and often did come to 
the same sterility as the textbook and lecture method and 
for the same reasons. It could degenerate into the discussion 
of the language of the judges, ending with the statement 
of the majority and minority rules which the class faithfully 
committed to their notebooks. The case system was no more 
“practical” than the one it replaced except for the training 
it gave in finding and reading case law, which, as I have 
suggested, could have been acquired in six months. From 
the strictly practical point of view the case method might 
be said to prepare men to argue before appellate courts, an 
experience most students were not destined to have until 
long after their legal education had been forgotten. The 
principal virtue of legal education under the system of 
twenty years ago was that students learned to work. This 
was not a result of the system, however; it was the result 
of the intense competition in law schools, which in turn was 
the result of the direct relation that came to be established 
between law school grades and law office jobs. If that rela- 
tionship had been established when the _ textbook-lecture 
method was in vogue, competition would have been as keen 
and the students would have learned to work just as well. 


The rise of the university law schools from the ’70’s 
paralleled the rise of the great corporations and the tre- 
mendous expansion of American industry. The Bar entered 
on a new phase, and the law schools went with it. This was 
probably the first time in our history when it came to be 
taken for granted that the Bar was the servant of commerce, 
industry, and finance. It became possible for lawyers to 
amass substantial fortunes. As the Bar came to see the law 
as a means of making money, law students inevitably came 
to see it in the same light. A member of this Bar told me of a 
question asked him by an old Wisconsin lawyer forty years 
ago. The question was, “Is it true that there are men in New 
York who are practicing law for money?” There were some 
such men then, and I have heard that there are a few still. 


There used to be a difference between a profession and 
a trade. The distinguishing marks of a profession were three. 
It had an intellectual subject-matter. It had it in its own 
right. The object of the group was not to make money, but 
to advance the common good. I do not say that any profes- 
sion in history has perfectly realized in all its members this 
last qualification. I do say that there have been times even 
in this country when the Bar as a whole would have been 
ashamed to say that the law was a means of making money. 
I doubt if any such sense of guilt prevails today. The good 
result, and it is the only one, of this shift in interest from 
the common good to financial success is that law students 
work hard because they want to make high grades in order 
to get good jobs. The bad results in legal education are the 
monopolization of the curriculum by subjects which look 
financially profitable, and the further suppression of the 
intellectual content and the intellectual tradition of the law. 
In this atmosphere there are two reasons for giving or taking 
a law school couree: one, that it is on the bar examinations; 


and two, that it has an apparent connection with making 
money. 

All such connections are, of course, more apparent than 
real. A law school cannot give the qualities or the experi- 
ence that leads to financial success. It can create an arena in 
which, in order to succeed, a student must have qualities that 
may help him to succeed at the bar. That is, it can so or- 
ganize itself that in order to be successful in law school the 
student must he quick, have a good memory, and a capacity 
and willingness to work. Some of these talents may be use- 
ful in making money. But they by no means guarantee suc- 
cess in making it. Beyond giving a chance for these qualities 
to operate, a law school can make no contribution to finan- 
cial success. Vocational courses, practical courses, courses 
designed to make men whiz-bangs in a particular field the 
minute they graduate, are all a hoax. 

I asked a member of this Bar, who has achieved some 
distinction at it, a classmate of mine in the law school, what 
he had got out of his legal education. He was at a loss for 
an answer. I then asked him what he thought the student 
should get out of a legal education. He finally said, “The 
most important qualification for success at the bar is guile. 
A university cannot and should not teach guile. Therefore 
a university should not teach law.” You may deny the major 
premise and the conclusion of this syllogism, and I too should 
deny the conclusion. I hope to show how a university can 
teach law. All I am attempting to point out now is that if 
the aim of the Bar is financial success, and if the best way 
of achieving it is guile, students are not likely to be much 
interested in a course of study resting on the notion that the 
law is a learned profession and that a university is a place 
for the pursuit of truth and the cultivation of the intellec- 
tual virtues. 

The methods and content of legal education that I 
have been describing characterized a period that came to a 
more or less definite close in leading law schools fifteen to 
twenty years ago. At that time new and salutary reforms 
began to be talked about. As we have seen, the remoteness 
from reality that had once afflicted the textbook-lecture sys- 
tem had come in some places and in some hands to afflict 
the case system, too. An impractical educational program was 
masquerading as a practical one. We were still, we thought, 
too theoretical. We did not know the economic, social, or 
political basis of legal decisions. We did not know their 
economic, social, or political effects. Judges made the law, 
but we could not understand the psychology of judges, and 
this went for juries, too. We were too theoretical, we felt, 
in the organization of our courses. Their names were his- 
torical; their contents were antiquated; they did not either 
by name or contents present the facts of legal life to the 
student as they would appear to him in practice. 

As a salutary reaction against the remoteness of the 
case system and idle speculation about actual situations dis- 
cussions began which resulted in three related movements. 
One, the functional approach, was an attempt to reorganize 
law school courses so that they bore more obviously and 
directly on types of legal practice. The second, factual stud- 
ies, was an effort to follow the law in action, to find out 
the consequences of legal decisions, and what was actually 
going on in the legal world. The third, cooperation with 
other disciplines, represented the feeling that economics, 
history, sociology, psychology, and political science all had 
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something to do with the law and the conviction that schol- 
ars in those fields could shed some light on the origin and 
the effects of what the courts were doing. 

These developments were natural and desirable. The 
system of legal education invented by Langdell had gone 
almost as dead as the one it supplanted. Some refreshment 
was necessary if only to hold the interest of students. More- 
over legal scholars were constantly engaged in criticizing 
the effect of decisions with little actual knowledge of what 
the effects were. When they were not doing this they were 
discussing the language of judges. Some effort to go beyond 
the words of courts was imperatively necessary. 

It is necessary today. I believe that the effort to make 
legal education vital, to collect facts, and to get at the his- 
torical, social, economic, political, and psychological bases 
and consequences of the law should continue unabated. I 
have no sympathy with law professors who wish to lapse 
into arm-chair speculation or into logic-hopping, particularly 
if they have had no speculative or logical training. I have 
no sympathy with those who think they have done their whole 
duty when they have read the cases and told their students 
what they hold. I trust that nothing I may say will be inter- 
preted as encouragement to the lazy, irresolute, or incompe- 
tent. No law professor can claim to be one if he separates 
himself altogether from the “realistic” movement. 

Yet it may be permissible to suggest that this move- 
ment is not the final, complete, and conclusive answer to 
the problems of legal education. The functional approacn 
strengthens the notion, and it is a pernicious one, that the 
duty of the law school is to train the practitioner in using 
the tools of his trade. It produces a descriptive type of edu- 
cation, in which no effort is made to communicate principles. 
The object is to describe to the student the situation in which 
he will have to work. I need not tell you that changed eco- 
nomic or political conditions can and often do change the 
practitioner’s situation overnight. The functional approach 
puts the emphasis on the wrong place. It puts it on what the 
lawyer does. I am tempted to say that a university law school 
should put the emphasis on what the lawyer is. 

Cooperation with other disciplines is an excellent thing. 
The !aw schools have been too often and too far separated from 
the rest of their universities. But cooperation with other dis- 
ciplines requires that the cooperating disciplines each have 
a theoretical structure which makes the facts and ideas of 
the one intelligible to the other. Facts about business are not 
useful to economics in the absence of economic theory. Facts 
about law are not useful to the legal scholar in the absence 
of legal theory. The facts of each are not interchangeable 
to the other unless the theory of each can be grasped by 
the other. 

At the time when the movement for the cooperation 
of the disciplines began legal theory had ceased to play any 
important role in the law schools. The collection of cases 
and the formulation from them of rules suggesting what the 
courts would do had become the preoccupation of the teach- 
ers. They had, therefore, no theory into which they could 
absorb what other scholars had to give. At the same date 
social scientists were divided, with some notable exceptions, 
into those who believed in arm-chair speculation and de- 
nounced all contact with the world and those who believed 
that a house was a collection of stones and denounced all 
speculation whatever. Psychology had become principally the 





pursuit of rats through mazes, though it was occasionally 
enlivened by the study of animals of more complicated 
anatomical structure and more dignified social position. Co- 
operation under these circumstances could not be fruitful, 
and it has not been. Again I say that this does not mean that 
cooperation should not be continued; it does mean that the 
indispensable conditions of successful cooperation remain to 
be worked out. 

For the same reason the collection of facts about the 
operation of the law has not fulfilled the hopes we had of 
it. It is a gratifying thing to do because it is hard, and we 
are still in some respects Puritans; it is different, and we 
like to think we are making progress; it brings us up against 
the real world, and we are sensitive to the charge that we 
are academic recluses. But factual material is useful only 
to illustrate, confirm, or deny principles and ideas. Or to 
put it another way, we do not want facts; we want relevant 
facts. In order to decide what facts are relevant we have 
to have some theory or other. But as we have already ob- 
served, legal theory was almost non-existent. Fact-collect- 
ing under these circumstances tended to be the indiscriminate 
and therefore useless assembly of miscellaneous and trivial 
items. Facts are absolutely indispensable. No theory is any 
good until it has been checked by the facts. But no fact is 
any good unless there is a theory which it bears upon. Fact- 
collecting, an important new development in legal educa- 
tion and scholarship, could not be as useful as it must be- 
come because at the time it began legal theory was at the 
lowest ebb it had reached in centuries. 

Langdell’s reforms were off-center. They were important, 
but not as important as a vital central core of jurisprudence. 
The functional approach, cooperation with the disciplines, 
and data-collecting were off-center. They were important, 
but they could be effective only if a vital core of juris- 
prudence were the center of the law school. The protest of 
Langdell and of the newer protestants against theory was 
misdirected and their remedy did not meet the real issue. 
Because theory was being badly and unrealistically taught 
they objected to theory itself. They proposed substitutes for 
it that led to the still further degradation of jurisprudence 
and of legal education; and the realism they achieved was, as 
we have seen, a realism in name only. What they should have 
done was to recognize that jurisprudence is central and to 
revive the intelligent study of it. They would then have found 
that the case method, the functional approach, cooperation 
with other disciplines, and the collection of facts fell into 
their proper places and accomplished the results for which 
they hoped. 

The problem of the law schools today is therefore the 
problem of resolution and synthesis. We must conserve the 
beneficial features of what Langdell and his successors have 
done and absorb them into a sounder and more adequate policy 
of legal education. And since I have been so rude to every- 
body else who has ever said anything about the subject, it 
is only fair that I should expose myself by outlining now what 
a sound and adequate policy is. As a preliminary I may point 
out that what legal education should be depends on what law 
is. Anybody who has any opinions about legal education must 
have implicitly or explicitly, a philosophy, a theory, a con- 
ception of the law. If a professor told you that he was op- 
posed to any philosophy in legal education, what he would 
mean would be that his philosophy and his philosophy of 
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law led him to conclude that he was against the particular 
proposal in question. 

I shall therefore try to formulate the policy of legal 
education in terms of a few basic principles in the philosophy 
of law. This will not be exhaustive. I shall merely make three 
simple statements about the nature of law, expand their mean- 
ing, and suggest what follows educationally. If I cannot hope 
for agreement to the principles I elaborate at least the issue 
may be properly focused; for it will be focused on the 
necessity of some principles. 

The first statement I wish to make is that the law, as 
made by legislators and judges, and as administered by courts 
and other officers, is a set of political determination of the 
principle of justice with respect to the social and economic 
relations of men at a given time and place. 

The expansion of this statement involves the suggestion 
that law is only one political instrumentality. Public educa- 
tion, for example, is another. All such means are directed to 
the common good as their ultimate end. If this were not so, 
they would be directed to the good of individuals or of special 
groups and would be corrupt political devices, political in- 
struments misused. The common good of a society can be 
generally defined. Societies naturally exist because individual 
men are naturally insufficient and insecure in isolation. The 
common good is the good derived from social living. It is 
the good of social organization. It consists of peace and order 
and the distribution of economic goods. 

The principle of justice in making and administering 
the law is twofold: the ordination of laws to the common 
good as an end and the direction of social and economic 
operations according to the moral virtues. One of these is 
justice in a special sense, in the sense of economic justice or 
fairness in the exchange and distribution of economic goods. 
Later I shall refer to a third principle of justice, that the 
law must proceed from one duly authorized to make, promul- 
gate, and enforce it. According to the principles I have sug- 
gested, law can be judged as just or unjust. An unjust law is, 
of course, law only in name. It is actually an expression of 
force and not of law. 

Determinations of justice are relative to the circum- 
stances of a society at a given time and place. Rules of law 
are conventional to the extent that they consider particular 
conditions and attempt to devise just political means in the 
light of such considerations. Judicial decisions, as applications 
of rules in particular cases, are also determinations of jus- 
tice, and as determinations have the element of convention- 
ality in them. But justice itself is not conventional. It does 
not change from place to place or time to time, although 
the determinations of it are always relative to particular 
conditions. All human societies have common features as well 
as conventional differences. Human nature, which is the 
same everywhere, is the constant source of these common 
features. A body of law, then, has two aspects. The first is 
a natural aspect, from which point of view we see that law 
has its basis in justice, in the common nature of all human 
societies, and in the constant nature of man. The second 
aspect of the law is conventional. Here are revealed the 
differences in it that are peculiar to different times and 
places. There are no rules of positive law which are con- 
ventional alone. These rules are natural insofar as they are 
determinations of the principle of justice, which is a prin- 
ciple natural to men. 


The second simple point in the philosophy of law that | 
want to make is that law is a work of practical reason in the 
regulation of social conduct. The law is not on the one hand 
a work of the passions, of emotional prejudices, or of class 
hatreds; nor on the other hand is it purely speculative or 
theoretical. A rule of law does not express knowledge. It 
is not true or false or probable in the sense in which sci- 
entific statements or even common opinions are tru: or false 
or probable. Law is practical to the extent that it aims at 
action rather than knowledge, at the regulation of conduct 
by some form of prescription that can be enforced. It is 
rational to the extent that its prescription must be based 
upon knowledge and to the extent that this knowledge is 
used prudently in the determination of means. 

Many kinds of knowledge are useful to the practical 
reason in making and administering law. Knowledge of man’s 
nature is required. This is psychology. So is knowledge of 
social and economic arrangements and processes. This is 
economics and sociology. So is knowledge of past arrange- 
ments and processes and of the ways in which the law af- 
fected them. This is supplied by history and legal history. 
Ethics, or the knowledge of the order of goods in the happi- 
ness of the individual, is necessary. So is politics, which 
gives knowledge of the order of goods in the common wel- 
fare of the political community. And finally we must em- 
ploy metaphysics, which will help us to understand the good 
itself and its relation to particular goods. 

When I say that the law is a work of the practical rea- 
son I do not mean to intimate that judges and legislators 
are perfectly rational. I am merely saying that they are not 
perfectly irrational. They use human, not angelic or animal, 
intelligence to make law. Nor do I mean either that because 
the law is rational in this sense it is good or just. Men can 
and sometimes do apply their intelligence to the selection of 
means to the wrong ends. The goodness of the law depends 
on two factors, the moral virtues, which require that it be 
a determination of justice and be directed to the common 
good; and the practical reason which makes that determina- 
tion in the light of all relevant knowledge prudently. 

The third point in the philosophy of law that I should 
like to make is that the law is a body of rules promulgated 
and enforced by those who are vested with the political au- 
thority to do so. A rule which is a determination of justice in 
the light of reason is not law unless it is made by duly con- 
stituted authorities. The constitutional source of law turns 
upon the nature of political organization itself, upon the 
distinction between ruler and ruled, and upon the relation 
of government to the principle of justice underlying the law. 
These questions involve in turn such questions as the natu- 
ral and conventional aspects of political organization, the 
factors of political authority, the constitutional limitations 
of just government, the relation of civil liberty and political 
justice, the relation of law and custom, and the problem of 
tyranny, due process, etc. These questions must be under- 
stood if the law is to be understood; they are questions in 
political philosophy. 

We are now in a position to reach some conclusions 
about what a legal education should be. We see in the first 
place that it should be both speculative and practical. On the 
speculative side it must contain both knowledge and under- 
standing of the law. By knowledge of the law I mean the 
science and history of the law. The science of law is an 
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ordering exposition of the content of the existing law in terms 
of its rules and concepts, its modes and administration, and 
its actual manner of operation. The history of law is of course 
the study of how the law came to be what it is, its intellec- 
tual development, and its political and economic background. 
By that understanding of the law indispensable in legal edu- 
cation I mean the philosophy of law. Just as there are two 
aspects of law, the conventional and the natural, that is, what 
is different and what is the same, so there are two aspects 
of the study of law: for the conventional aspect science and 
history, for the natural aspect philosophy. The philosophy of 
law, therefore, attempts through psychology to understand 
the law in terms of the analysis of man as a rational animal 
engaged in making and administering laws. Through ethics 
it attempts to understand the law in terms of an analysis of 
justice, the moral virtues, and the goods. Through politics 
it attempts to understand the law in terms of political organi- 
zation, the sources of authority, constitutionality, and the 
common good. 

The practical aspect of legal education is the training of 
the student in the operations of legal thinking. They must 
be trained in the search for and ordering of knowledge rele- 
vant to legal problems. They must be trained in the methods 
of legal analysis; that is, they must know how to refer legal 
questions to principles in moral and political philosophy. They 
must be trained to formulate legislation and to interpret legal 
language. They must be trained in. legal argumentation and 
the proof of matters of fact. They must be trained in casuis- 
try, which is not what you think it is, but the application of 
general principles to concrete cases. 

Since these are the speculative and practical aspects of 
legal education, we are able to state what the elements are 
that the course of study must contain. To the extent that 
law is conventional it requires the study of cases and legal 
history and the study of particular circumstances bearing 
upon making and administering law today as disclosed in 
sociology and economics. Since the law is natural, the cur- 
riculum must contain moral philosophy, political philosophy, 
and psychology. Psychology must be studied too because the 
law is rational, and with it there must be logic, the rules 
of operation in proof and casuistry, and grammar, the rules 


of operation in using words, in formulating rules, and in 
interpreting them. 

In short, legal education must consist of the study of 
law as it is and operates, the study of how law came to be 
what it is, and the study of the principles which must be 
employed to solve the problem of what the law ought to be. 
Not the study of the cases alone, nor the study of how the 
law operates in fact, nor the study of legal philosophy will 
give us a legal education. We must have all three, and in 
an ordered relation to one another. Jurisprudence is the 
ordered relation of all these studies. 

The Bar has enthusiastically opposed successive reforms 
in legal education and has accepted them only when it was 
beginning to be clear that these reforms had missed the point. 
I cannot hope that the program I have advanced will meet 
with the favor of the Bar. It contains all the things they 
have opposed in the past and a good many more that they 
have never had a chance to oppose before. Lawyers may not 
like them because lawyers are conservative, but more, per- 
haps, because lawyers have a mistaken notion of what is 
practical and a limited notion of their professional field. 
They frequently ignore the fact that the law is a learned 
profession and that there must be more learning in it than 
learning what the law is. The present character test in New 
York, though better than nothing, is farcical. To what branch 
of legal education does the Bar look for a contribution to 
the character of the candidate? Certainly not to the short 
course in Legal Ethics, which is ordinarily an opportunity 
for the students to catch up on their sleep. Certainly not to 
the regular law courses, which in most cases are taught from 
the point of view of the bad man, and not as if the law were 
intimately and inextricably connected with moral principles. 

The members of a learned profession must be learned 
and they must practice their profession for the welfare of 
the community. This is the aim of the legal education I have 
proposed. I shall be glad to accept any curriculum that will 
accomplish the same aim. But any reform of legal education 
that has not this aim or that cannot attain it has missed 
the point. After sixty years of important but tangential effort 
we should now bend our energies to our central task, the 
reconstruction of legal education so as to achieve a learned 
profession and the common good. 





PRESIDENT ROOSEVELT to DR. STUDEBAKER, U. S. COMMISSIONER 
OF EDUCATION— 


“No body of citizens bears greater responsibility for the successful functioning of a democracy than the 
educational administrators and teachers. It is the responsibility of government to carry out the will of the 
people. But it is the responsibility of organized education to make sure that the people understand their 
problems and are prepared to make intelligent choices when they express their will. 


“It is of great importance to the future of our democracy that ways and means be devised to engage 
the maximum number of young people and adults in a continuous, fearless and free discussion and study of 
public affairs. This should be the natural post-graduate program of all citizens, whether they leave the 


full-time school early or late.” 


_ MITAL SPEECHES fits in with this plan 100 per cent. It offers the best thoughts of the best 
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Backing the President’s Court 
Proposal 


By ROBERT M. LA FOLLETTE, U. S. Senator, Wisconsin 
Over NBC, Feb. 13, 1937 


against the President’s judicial proposals. For some 
reason Mr. Landon failed to lead the attack. 

Was it because he was advised by the Republican Party 
chieftains that it would be better strategy for them to rely 
on the reactionary Democrats to carry the brunt of the oppo- 
sition? 

Or was this sudden change of plan due to the many 
things which Lincoln had said against the arbitrary power of 
the Court which made a celebration of his birthday a poor 
occasion for attacking the proposals of President Roosevelt, 
another great leader in the long struggle to make govern- 
ment serve the interests of all the people? 

You remember what Lincoln said in his first inaugural. 
I quote in part: “ * * * The candid citizen must confess that 
if the policy of the Government upon vital questions affecting 
the whole people is to be irrevocably fixed by decisions of the 
Supreme Court the instant they are made in ordinary litiga- 
tions between parties in personal actions, the people will 
have ceased to be their own rulers, having to that extent 
practically resigned their Government into the hands of 
that eminent tribunal.” 

Does Governor Landon or anyone else doubt that if 
the wise Lincoln had had the chance, he would have sought 
to reverse the Dred Scott decision by increasing the member- 
ship of the Supreme Court instead of having it reversed by 
four and one half years of Civil War? 

Do not be misled. The same forces which opposed the 
President in November are opposing him now. For strategic 
reasons other leaders will doubtless be chosen. As in the legis- 
lative battles upon New Deal legislation in past sessions of 
Congress, Democratic reactionaries will be relied upon to 
lead the fight. But the same basic issue is at stake. It is raised 
because the President and the Congress are determined to 
carry out the mandate of the November election and to re- 
store the Constitution to the people and to prevent the 
further abuse of judicial power. 

The Founding Fathers were firm believers in a system 
of checks and of balances. They believed in the separation of 
powers, but there is no evidence that they believed in the 
uncontrolled supremacy of any one of the three great 
branches of government over the other two. “It must be 
remembered,” Mr. Justice Holmes said, “that the legislatures 
are ultimate guardians of the liberties and welfare of the 
people in quite as great degree as the courts.” 

Article 1 of the Constitution specifically provides that 
“all legislative powers herein granted shall be vested in the 
Congress of the United States.” The Founding Fathers 
never dreamed that legislative policies adopted by the Con- 
gress in carrying out powers clearly delegated to it were to 
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be subject to a rigid judicial review amounting to a judicial 
veto. Proposals to give the Supreme Court even a limited 
veto power over legislation were rejected by an overwhelm- 
ing vote in the Constitutional Convention. 

There is considerable conflict among historians and 
jurists as to whether the power asserted by Chief Justice 
Marshall in the famous case of Marbury vy. Madison to 
refuse to enforce acts of the Congress on grounds of un- 
constitutionality was not itself an act of judicial usurpation. 
I hope that the reactionary Democrats who slander his 
memory by calling themselves ‘Jeffersonian Democrats” will 
not forget what Thomas Jefferson said. He did not mince 
words, when he wrote: 

“Tt has long been my opinion, and I have never shrunk 
from its expression, that the germ of dissdBution of our Fed- 
eral Government is in the judiciary—the irresponsible body 
working like gravity, by day and by night, gaining a little 
today and gaining a little tomorrow, and advancing its noise- 
ness step like a thief over the field of jurisdiction until all 
shall be usurped.” 

The storm of protest rose so high that never again in his 
lifetime did John Marshall dare to apply his new doctrine— 
and even suggested himself that Congress be given power to 
overrule Supreme Court decisions. The doctrine did not 
appear a second time until over fifty years later when another 
Chief Justice applied it in the Dred Scott case to plunge the 
North and South alike into the War Between the States and 
bring upon the South the shameful terrors of the Recon- 
struction period. And when the Court asserted the power 
the third time in the Legal Tender cases after the War, 
President Grant appointed two new justices, packed the 
Court if you will, and the Court reversed its own decision. 

The Founding Fathers, the generations who built the 
spiritual and material foundations of this country, were op- 
posed to judicial usurpation and refused to regard the 
Supreme Court as sacrosanct. The views of those who framed 
the Constitution about the proper exercise of judicial power 
have been maintained throughout our history by liberal 
leaders including Jefferson, Jackson, Lincoln, Theodore 
Roosevelt, and my father. 

The idea of an unchecked supremacy of the Supreme 
Court has been built up only over the last forty years. It 
has been built up by corporation lawyers of the Liberty 
League ilk who have tried in the Court to counteract the 
reforms, like popular election of Senators, which are de- 
signed to make the will of the people the law of the land. 
It has been indoctrinated in our schools and in our thinking 
with the same conscious direction as the propaganda of the 
public utilities. If the Congress continues to acquiesce in such 
a pernicious doctrine, the Congress will be guilty of aban- 
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doning its constitutional rights and duties. The Constitution 
provides for a separation of powers, not for a judicial su- 
premacy. The idea of judicial supremacy is not found in the 
Constitution or the writings of the Constitutional fathers. 
It is an idea of smart lawyers who, beaten in the Congress, 
have sought for their own advantage to twist and distort the 
Constitution ever since its adoption. 

A remoulding of the doctrine of judicial supremacy to 
restore the balance of power among the three coordinate 
branches of government will be a return to rather than a 
departure from fundamental constitutional principles. The 
Supreme Court like the Congress should reign under and 
not over the Constitution. 

I believe in a government of laws and not of men. But 
when the validity of our laws depends upon the whim and 
caprice of five out of nine fallible men, when a majority of 
the Court is accused by Justice Stone, joined by other minor- 
ity members equally devoted to the Constitution, of adopt- 
ing “a tortured construction of the Constitution,” of reading 
their own “personal economic predilection” into the funda- 
mental law of the land, government by the judiciary becomes 
a government of men and not of laws. 

A beautiful and historic example is what happened to 
minimum wage legislation. It has been before the Court 
three times. On the basis of the recorded votes of the indi- 
vidual Justices there have been seven who voted in favor 
of its constitutionality and six against its constitutionality. 
Yet the legislation was invalidated simply because a bare 
majority of the particular set of Justices who happened to be 
on the Court at the time was opposed to that kind of legis- 
lation. Congress wanted it; the people wanted it; seven out 
of thirteen Justices wanted it. But the other six did not. So 
the law went into the ash can. If that is not government 
by men I would like to know what is. 

Even the Republican Party refused to defend such a 
flagrant act of judicial usurpation. Ten days after the Su- 
preme Court’s decision arbitrarily brushing aside the New 
York Minimum Wage Act for women, the Republican 
Party solemnly pledged itself to support state minimum wage 
legislation for women and solemnly recorded its belief that 
such legislation is within the Constitution as it now stands. 
This is one more public recognition of the fact that our Con- 
stitution is what the Justices choose to make it. 

Thus it is not the Constitution but the decision of a 
majority of the Justices which stand in the way of necessary 
legislation regarding labor, agriculture, finance, and the con- 
servation of our human and material resources. 

Congress, no less than the Court, is charged with the 
duty of protecting and defending the Constitution. If it is 
the judgment of the Congress that powers should be given 
to the Congress not already conferred upon it, the Congress 
must seek those powers by amendment. But if in the solemn 
judgment of the Congress those powers are already vested in 
it by the Constitution, it is the constitutional duty of the 
Congress, as a coordinate and independent branch of the 
Government, to take such steps as may be within its compe- 
tence to exercise those powers. Congress cannot disturb a 
decision of the Supreme Court in a particular case, but Con- 
gress is not bound to submit to interpretations of the Consti- 
tution which deny to Congress its constitutional rights. 

The Founding Fathers provided checks upon the ex- 
ecutive and checks upon the Congress, and it cannot be 


assumed that the judiciary was to be free from all restraint. 
Impeachment is not the sole check. 

No jurist has ever questioned the expressed constitu- 
tional right of the Congress to determine the number of 
Justices who shall make up the Supreme Court of the United 
States. That is the check of joint Congressional and Presi- 
dential action which the constitutional fathers with almost 
prophetic foresight provided to prevent the arbitrary con- 
struction of the popular will by a judiciary which has lost 
touch with the needs and aspirations of the people. The time 
and manner of the exercise of that check is a matter to be 
determined by the Congress responsible to the people of the 
United States. 

The proposal of the President is nothing more nor less 
than a call to Congress to exercise its power under the Con- 
stitution to prevent the majority of the Supreme Court from 
thwarting the popular will. 

Those who are opposing the President in this struggle 
rise to sanctimonious heights and brand as irreverent any 
attack on the Supreme Court. Our Founding Fathers never 
intended the Supreme Court to be the dictator of this nation. 
Not a word in the Constitution sanctions it. But when the 
Court substitutes for the will of the people of this country 
its own will; when it supplants the prevailing economic 
theory with its own smug theory of days gone by; when it 
decrees that it is beyond the power of the people to meet the 
national needs—then it has become a dictator and we have 
succumbed to a Fascist system of control which is inconsis- 
tent with fundamental principles upon which our govern- 
ment is founded. If it is irreverent to attack that dictator- 
ship, then I am irreverent and every citizen who believes 
in true democracy should be irreverent. 

Despite what the Economic Royalists, the Liberty 
League Lawyers and their Bar Associations, may say, there 
is a single vital question in this controversy: That question 
is whether when a handful of judges exceed their lawful 
authority by elevating their own personal opinions concern- 
ing economic or social policy above the Constitution of the 
United States, Congress shall exercise the check the Consti- 
tution gave Congress to meet such a situation. 

The issue is between special vested interests represented 
by an economic theory of days gone by on the one hand and 
the will of the people to govern themselves on the other. 
When a judge sets himself athwart the fundamental needs 
of the present, in defiance of his duty to his high office, what 
are we to do? Are we to sit supinely by and see our demo- 
cratic processes paralyzed and our Constitution discredited as 
a workable institution in the modern world? 

Smart Liberty League lawyers would have the people 
believe that the President would destroy the Court as an 
institution. A moment’s reflection makes clear that his pro- 
posal is the farthest from that. It is merely an effort to make 
the Court responsive to the will of the people. It preserves 
the Court; it does not destroy it. It is a bold and courageous 
endeavor to make the Court useful in the forward march 
of our economic and social development. 

There is a lot of talk of the President “packing” the 
Court. Let’s not be misled by a red herring. The Court has 
been “packed” for years—‘“packed” in the interests of Eco- 
nomic Royalists, “packed” for the benefit of the Liberty 
Leaguers, “packed” in the cause of Reaction and Laissez- 
faire. 
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Let’s be frank about this matter. The vested interests 
have for years prevailed in selection of judges. Under our 
form of government the will of the majority should prevail. 
If the majority of the people want Progress, they should 
have it. 

November 3rd last made it clear and unmistakable 
where the vast majority of the people stand. They want to 
be free from the shackles of vested interests. They have 
rejected the Economic Royalists. In the words of Lincoln, 
they want a government of the people, by the people and for 
the people. They cannot have it if the Supreme Court places 
itself above the Constitution and arrogates to itself legis- 
lative functions. One clear way in which they can have their 
will of last November expressed is to have the Congress 
“unpack” a Court which has long been “packed” by the 
forces of Reaction. 

A Congress which fails to “unpack” the Court has a 
short memory and is unresponsive to the voice of the majority. 
A Congress which fails to “unpack” the Court is allowing 
the Economic Royalists to rule this country with a Court 
“packed” against the people. This condition is intolerable. 
So long as the Court is “packed” against the people, the will 
of the majority cannot prevail. We then have not democracy 
but the worst form of dictatorship. 

I think our experience has demonstrated that the aver- 
age judge even before he reaches the age of 70 is likely to 
lose touch with the problems of the working world and to 
find it difficult to abstain from reading into the Constitution 
his own particular social and economic views. But there is 
no question that that danger is much greater in the case of 
judges who have passed the allotted three score years and 
ten. 

The Constitution was drafted by men whose average 
age was in the 40’s. It was designed to govern a nation in 
which the active work and struggle is carried on by men 
and women from twenty to sixty. It cannot be expected to 
work as a living guide for this active world while it is inter- 
preted by men of seventy—a whole generation removed from 
the men and women in the front line of life. 

Chief Justice Taft in 1912 suggested the advisability of 
compulsory judicial retirement at 70. Chief Justice Hughes, 
in 1928, suggested compulsory judicial retirement at 75. 
Many universities require teachers to retire at 65 or 70. Most 
corporations retire their executives in their sixties and retire 
their workers, without pensions, between 40 and 50. 

The Constitution does not allow the Congress to pro- 
vide for compulsory retirement at 70. But it does permit 
the Congress to provide for the appointment of new justices 
so that the court may not be dominated by men long out of 
contact with the immediate affairs and vital concerns of the 
working world. 

The President’s proposals are certainly moderate and 
reasonable. Had such proposals been made by a Harding, a 
Coolidge, or a Hoover, their motives would not be suspect. 
But the reactionaries contend that President Roosevelt has 
an evil motive and a sinister purpose in this as in everything 
else he has proposed for the good of the people. These critics 
deliberately conceal the fact that even if none of the Justices 
resigns—and none is obliged to resign—President Roosevelt 
would appoint only six out of fifteen justices and the new 
justices would still form only a minority of the Court. There 
would still be nine justices, seven of whom were nominated 


by Republican Presidents and two by a former Democratic 
President. Those who say these proposals would make the 
Court subservient to the wishes of President Roosevelt are 
really questioning the integrity and independence of Justice 
Brandeis, Justice Stone and Justice Cardozo. 

Beware of those who declaim so vehemently about an 
independent judiciary, for they are really concerned in hav- 
ing a judiciary subservient to their own ideas. And don’t 
be fooled by the crocodile tears of those who point to the 
careers of Justice Holmes and Justice Brandeis as reasons 
against the President’s proposal, check back on those weepers 
and you will find that they cursed the opinions of Holmes 
while he lived and fought the confirmation of Brandeis to 
the last ditch. 

It may well be expected that the new Justices will be 
more conservant and sympathetic with the needs of the 
present and future generations than some of the older Jus- 
tices. And there is every reason to believe that they will be 
loyal to their oaths to support and defend the Constitution. 

All three Justices now under 70 were appointed by 
Republican Presidents, two out of three of these have been 
consistently liberal in their interpretation of the Constitution. 
The conclusion is inescapable that while some men may grow 
old without losing touch with the pressing problems of the 
day, it is difficult for the average jurist, irrespective of prior 
political affiliation and economic beliefs, after he has passed 
three score years and ten to understand and appreciate the 
changed social and economic conditions with which legisla- 
tors, if they are faithful to their trust, must deal. 

Not a single appointment has been made to the Court 
since the Depression. Not one of the justices has had to 
struggle with the problems of a fundamental economic crisis 
more serious than war both in its immediate ravages and 
ultimate consequences. The President’s proposal does not 
require Justices over 70 to retire. The President's proposal 
merely provides that a passing generation of Justices shall 
not be the exclusive guardians of a Constitution which be- 
longs not to any one generation but to successive generations. 
The Founding Fathers expressly established the Constitu- 
tion to secure the blessings of liberty not only to themselves 
but to their posterity. 

The proposed reform is long overdue. It is regrettable 
that the reform was not inaugurated many years ago before 
the present critical situation arose. But the acuteness of the 
present situation is no excuse for inaction; it is added justi- 
fication for immediate action. If the dangers of dictatorship 
and violent change are to be averted, the processes of democ- 
racy must not be arbitrarily obstructed by the personal eco- 
nomic predilections of Justices who untouched by the needs 
of the present generation regard them as vain and capricious. 

As a time when the stress of economic conditions has 
imposed a strain which has brought the collapse of demo- 
cratic governments in many lands it is vital that our own 
democracy should have the means which the Founding 
Fathers intended it to have, to meet those conditions. This 
is not a struggle between the President and the Court, it is 
a struggle between the Congress and the President on the 
one hand representing and responsible to the people, and on 
the other hand a Court, appointed for life, which has lost 
touch with the people. 

I am as concerned about civil and religious liberties of 
our people as any man in the United States. I have fought 
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for many lost causes, some bitterly and passionately unpop- 
ular. If a dictatorship should ever come to America, I shall 
not be on the side of the strong battalions. But no kind of 
legal guarantee has ever been able to protect minorities from 
the hatreds and intolerances let loose when an economic sys- 
tem breaks down. And in particular a Court which the people 
will rightly blame for their inability to solve their economic 
problems will never have the moral strength and prestige 
necessary to protect human rights in time of crisis and chaos. 
Revolutionary changes come to pass because of bad social 
conditions and the impotence of government to correct those 
conditions. Since a majority of the Court stands as a threat 
to the successful working of democratic government it ob- 
structs progress and invites revolution. 

For fifty years the corporation lawyers have been be- 
fuddling legislative problems with the meaningless jargon of 
their so-called constitutional law. They have chopped up the 
plain and simple words of the Constitution. They have become 
rich and their clients have been protected in their special priv- 
ileges. But where have they brought the people and the Con- 
gress of the United States that represents the people? Read 
for yourselves the majority and minority opinions of the 
Supreme Court on the problems which mean food, clothing, 
shelter and hope to the average man and woman of this 
country—and then after reading them suppose you try to 
tell a member of Congress what you think either Congress or 
the states can be sure they have power to do about any of 
these fundamental human problems. 

I say, as one whose business it is to find out what can 
be done, that as the Supreme Court now interprets the Con- 
stitution it is utterly impossible for either Congress or the 
states to take action which is anything more than a legal 
curity, crop insurance, soil erosion, unemployment relief, 
gamble on minimum wages, collective bargaining, social se- 
housing, the protection of our river valleys from floods or 
our national resources from a waste that spells ultimate na- 
tional disaster. Even the Supreme Court itself, as the division 
amongst its justices shows, no longer knows what the Con- 
stitution means. 

Any one who is not sticking his head in the sand knows 
perfectly well that we cannot hold our economic system 
together in such legal confusion. Only those who sit day after 
day at the focus of national problems know how dangerous 
are the forces of sectionalism and economic division which 
tug at us and how much more quickly great economic changes 
and great changes of public opinion come about in the mod- 
ern world than they did in the world in which men now 
seventy live their active life. 

Never forget as you watch the ticker riding high that 
there are still millions of unemployed in this country, that 
we are having bigger strikes, bigger droughts, bigger floods, 
bigger agricultural difficulties—all coming upon us faster 


and faster—than men of twenty years ago would even dream. 

Intelligent statesmenship requires that we make every 
legitimate effort to settle those problems now. 

Intelligent statesmanship must not even take the small- 
est risk that effective legal means to deal with these problems 
will not be found until three or four years or even ten years 
during which time the forces of reaction will fight, step by 
step, and state by state, every effort to get through a consti- 
tutional amendment. 

Most of those who are urging or who are paying for 
propaganda to urge constitutional amendment as the only 
way of meeting these difficulties are those who before last 
November were talking about the sacredness of the Consti- 
tution and the sinfulness of amending it. Driven from that 
first trench by the vote of 27 million people in November, 
they are now back in their second trench urging amendment 
rather than the quicker ways of bringing justice to the people 
which are unquestionably available to the Congress and the 
President under the terms of that same Constitution. 


The Constitution requires that an amendment be rati- 
fied by three-quarters of the states—each state having one 
vote. But never forget that the twelve smallest states in the 
nation—enough to block or delay amendment—can do this 
with only ten per cent of the population of the nation. You 
can be sure that the Economic Royalists are not forgetting 
the usefulness of that ten per cent. 


I have no doubt as to the wisdom of the substance of 
the President’s proposals. He has pointed out the only way 
in which the popular will may be translated into effective 
legislative action during the next four years. 

Liberals—be realists—don’t let a lot of professional 
legalists—paid to do the job—blind you to the woods while 
they are showing you the trees. Progressives who hesitate or 
divide upon this issue must assume full responsibility if the 
mandate registered by the overwhelming majority of the 
voters at the last election is thwarted. 


For the long future I am in favor of the submission by 
this Congress to the people of an amendment which would 
give the Congress power to override a decision of the Court 
declaring any act of Congress unconstitutional so as to pro- 
vide in future years a more certain mechanism of restraining 
arbitrary judicial action. 


But that amendment must be in addition to the Presi- 
dent’s proposal for immediate action by statute. While an 
amendment is taking its long and laborious course no man 
or woman who values the continuity of our democratic and 
legal traditions—no man or woman who realizes the des- 
perate necessity of making democracy work and work now— 
can stand idle and submit to the chaos of judicial usurpation 
which it is within the constitutional power of the Congress 
to remedy. 
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This Is No Lawyers’ Dispute 
Over Legalisms 


By HERBERT HOOVER 
Chicago, Feb. 20, 1937 


HAVE been glad to meet a long-standing invitation of 
[i society. The Union League Club of Chicago was 

formed in the time of a great constitutional crisis and 
for the purpose of fighting for human liberty. It is now a 
non-partisan body. But it is no less devoted to constitutional 
government. And today with President Roosevelt’s proposals 
as to the Supreme Court we are faced with the greatest con- 
stitutional question in these seventy years. 

It is a magnificent thing for the nation that the debate 
upon it has risen far above partisanship. The proposal is too 
grave to be dealt with on such terms. It is an inspiring 
thing that in this question the leadership to maintain the 
integrity of the American form of government has been 
begun by eminent Senators belonging to the President’s own 
party. The leadership, which we all gladly follow, places this 
issue on the highest plane of citizenship without regard to 
party, to partisan politics, to personal ambition. 

Neither is the country divided upon group or class lines. 
Some people seem to think that all Americans can be divided 
into radicals, tories, liberals, conservatives, progressives, re- 
actionaries, “right wing” or “left wing.” These imported 
terms do not fit very well in America. They are used often 
as epithets to express our bad opinions of somebody else. But 
whatever they do mean, we find leading members of each of 
these classifications carrying the banner of opposition to the 
President’s proposals. 

Some months ago I made an address at Cleveland in 
which I directed attention to the problems of human liberty. 
Nationwide the press, even those who had long been my 
opponents, were extraordinarily eulogistic of that speech. 

As a method of spreading flowers over the termination 
of my party career the opposition press insisted on electing 
me to the office of elder statesman. 

I have not assumed that high office. But at least it marks 
the acceptance of the fact that the era in my life has gone 
by when party aspects of such an issue concern me. 

At least our opponents cannot associate me either with 
the Liberty League, whose leading members were so opposed 
to my views of government and so bitterly opposed my elec- 
tion, nor with those radicals with whose ideas of a collectivist 
America I have so often been in collision. 

I am speaking tonight not as a Republican; I am speak- 
ing as an American who has witnessed the decay and de- 
struction of human liberty in many lands, who as President 
has witnessed the movement of these great floods which are 
testing the American levees built to protect free men. 

Seldom has debate so quickly flamed up across the 
nation. It is not alone public men and journalists who are 
engaged in this discussion. It is alive today between farmers 
in the field, workers at the bench, women in their homes, 
and men in their offices. The very extent of the debate illumi- 
nates the gravity of the issue. 





By this debate the issue has already been greatly clari- 
fied. That real issue is whether the President by the appoint- 
ment of additional judges upon the Supreme Court shall re- 
vise the Constitution—or whether change in the Constitution 
shall be submitted to the people as the Constitution itself 
provides. 

This is no lawyers’ dispute over legalisms. This is the 
people’s problem. It reaches to the very duty of every citizen 
to concern himself with this question. 

We may quickly dismiss the secondary parts of the 
President’s proposals. We can accept the view that justice 
would be expedited if we had more Federal District Courts. 
There may not be enough Circuit Courts of Appeals. But 
there can be only one Supreme Court. 

Here Mr. Roosevelt demands the power to appoint a 
new justice parallel with every existing justice who is over 
70 years of age. This means that two-thirds of the court, or 
six of them, are to be given a sort of intellectual nurse, 
having half of the vote of each patient. It is the implications 
of this proposal which have thrust us with startling sudden- 
ness into an issue greater and deeper than any in our genera- 
tion. 

We may also deal quickly with the reasons for this 
proposal upon which Mr. Roosevelt has given emphasis. 

It has been shown by the reports of the Department of 
Justice that the Supreme Court is not behind with its work. 
Moreover, more members of the Supreme Court would not 
speed action. The fact is, each justice must in every case 
individually give his own opinion. Certainly each individual 
among fifteen justices is likely to take as long in making up 
his individual mind as each individual among nine justices. 

One of the reasons given for the President’s proposal is 
old age. Mr. Walter Lippmann has said: “By an act of 
lawless legality he would force two-thirds of the court to 
choose between resignation and being publicly branded as 
senile.” I do not for a moment believe that was the purpose 
of this proposal, but it might be the consequence. 

I wonder if those noble interpreters of human liberty, 
John Marshall and Oliver Wendell Holmes, would have 
served America as well in the last years of their lives had 
they possessed an intellectual nurse who also divided their 
vote. 

But the President’s proposal is far deeper and more 
far-reaching in purpose than these details. The people must 
probe it in the light of its background, of the incidents that 
have led up to it. They must probe it in the light of its real 
effect upon their own security. They must probe it in the 
light of the forces moving in the world today. 

Mr. Roosevelt has sought many acts of Congress which 
lead to increase the personal power of the Executive. He 
has sought to more greatly centralize the government. I am 
not for the moment debating the merits of these measures, 
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for some of them are of good purpose. The Supreme Court 
has found in fourteen of these laws which profoundly affect 
the public welfare that Mr. Roosevelt was within the Con- 
stitution in six cases and violated the Constitution in eight 
cases. 

In many of those decisions justices supposed to be of 
Mr. Roosevelt’s realm of thought have concurred. Of eight 
important decisions adverse to Mr. Roosevelt’s wishes four 
have been decided unanimously, and of the six cases where 
the decisions were favorable three were unanimous. 

There can therefore be no real charge that the court 
has not decided in accord with what the Constitution means. 
The court was not engaged in vetoing Mr. Roosevelt’s pro- 
posals, as his Attorney General alleges. It was finding ac- 
cording to the law as established by the people of the United 
States. 

And what was the effect of these decisions which are 
now criticized? The unanimous decision on the NRA re- 
lieved the American people of a gigantic system of monopo- 
lies conducted by big business—a monopoly that even reached 
down to a jail sentence for pressing pants for less than the 
Presidential approved price. Another of these acts was thrown 
out because it was based upon coercion of men to surrender 
their rights of freedom. And coercion is the antithesis of 
liberty. 

Mr. Roosevelt has felt it necessary repeatedly to criticize 
the decisions, even those which were unanimous. To com- 
plain of the umpire is real human. However, nobody in this 
country can believe that if these decisions had been in accord 
with his wishes that he would have made these proposals to 
add six new justices. Most of the supporters of the Presi- 
dent’s proposal have ceased to defend it on the grounds of 
either expedition of justice or old age. Their support is now 
boldly that it means quick and revolutionary change in the 
Constitution. And that without reference to the people and 
we are not even told where the Constitution is at fault or 
what changes they would make. They are asking for a blank 
check upon which they can write future undisclosed purposes. 

In the light of this background no one can conclude 
other than that the President seeks to secure a Supreme Court 
not that will find in accordance with the Constitution as it 
stands but rather that will revise the Constitution so it will 
mean what he wishes it to mean. 

And this is not a loose assertion. Mr. Roosevelt himself 
specifically confirms this purpose. In his message to Congress 
he says that if these proposals be accepted then “we may be 
relieved of the necessity of considering any fundamental 
changes in the powers of the courts or the Constitution of 
our government.” 

Thus are we plainly told that constitutional change is 
sought not by open and frank amendment of the Constitu- 
tion, but by judicial decision. 

If this is to be accomplished the new judges must neces- 
sarily be men who will ratify Mr. Roosevelt’s projects. Un- 
less they are pledged to Mr. Roosevelt’s way of thinking he 
would not be, to use his own words, relieved of the necessity 
of considering fundamental changes in the Constitution. I 
am wondering what esteem these pledged judges would hold 
with the people. 

If Mr. Roosevelt can change the Constitution to suit 
his purposes by adding to the members of the court any suc- 
ceeding President can do it to suit his purposes. If a troop 
of “President’s judges” can be sent into the halls of justice 


to capture political power, then his successor with the same 
device can also send a troop of new “President’s judges” to 
capture some other power. That is not judicial process. ‘That 
is force. 

The court and the Constitution thus become the instru- 
ment of the Executive and not the instrument of the people. 
A leading newspaper which usually supports the President 
sums it up: “It proposes to sanction a precedent which would 
make any President the master of the Supreme Court by the 
mere process of enlarging it.” Thus we are face to face with 
the proposition that the Supreme Court shall be made sub- 
jective to the Executive. Stripped to its bare bones that is 
the heart of this proposal. And that reaches to the very 
center of human liberty. The ultimate safeguard of liberty 
is the independence of the judiciary. 

In all the centuries of struggle for human freedom the 
independence of the judiciary from political domination has 
been the first battle against autocratic power. 

In America we have builded over these two centuries 
certain sacred rights which are the very soul of human free- 
dom. Upon the protection of these rights depends religious 
freedom. Upon them depends freedom of speech. Upon them 
depends security from individual oppression. 

Our Constitution was not alone a statement of these 
rights. It was a framework of government for the safe- 
guarding of these rights. Every school boy and girl knows 
that the very pillars of that temple are the independence of 
the Supreme Court, the legislative branch, the Executive, 
and the division of powers with the States. 

But these rights and these guarantees are no stronger 
than their safeguards. And of these safeguards none is so 
final and so imperative as the independence of the courts. 
It is here alone where the humblest citizen and the weakest 
minority have their only sanctuary. 

Self-government never dies from direct attack. No mat- 
ter what his real intentions may be, no man will arise and 
say that he intends to suspend one atom of the rights guar- 
anteed by the Constitution. 

Liberty dies from the encroachments and disregard of 
the safeguards of those rights. And unfortunately it is those 
whose purposes have often been good who have broken the 
levees of liberty to find a short-cut to their ends. 

These are serious times. Liberty is crumbling over two- 
thirds of the world. In less than a score of years the courts 
in a dozen nations have been made subjective to political 
power, and with this subjection the people’s securities in 
those countries have gone out of the window. And, mark you 
this—in every instance the persuaders have professed to be 
acting for the people and in the name of progress. As we 
watch the parade of nations down that suicide road every 
American has cause to be anxious for our Republic. 

This is the people’s problem. It is the Supreme Court 
defending the people’s rights guaranteed by the Constitu- 
tion, which time and again has protected the people from 
those who seek for economic power or political power or to 
suppress free worship and free thought. It is the people’s 
rights that are endangered. Once political power makes use 
of the court, its strength and its moral prestige are irre- 
trievably weakened. When those are weakened, the very 
safeguards from coercion are in decay. 

It is not that our Constitution is a shackle on progress. 
It is a commonplace to repeat that the growth of social ideas 
and mechanical invention and the ingenuity of wickedness 
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force new problems in our national life. So far as they relate 
to government the vast majority of them are solvable within 
the Constitution. 

When specific problems arise which do require consti- 
tutional amendment then the people have ever been willing 
to grant it. Such changes are not lightly to be undertaken. 
But the Constitution provides an open and above board 
method by which they may be quickly accomplished. 

What is the hurry in all this? The nation is recovering 
from depression. There is no emergency. Surely a year or 
two is no waste in the life of a great nation when its liber- 
ties are the stake of haste. 


If historic liberalism cannot be maintained under the 
present provisions of the Constitution, I shall be the first to 
support the President in amendment of it. 

But there are certain things that must not be changed. 
These things are the fundamental safeguards of human rights. 
We have already gone far on the road of personal govern- 
ment. The American people must halt when it is proposed to 
lay hands on the independence of the Supreme Court. That 
is the ultimate security of every cottage. It is the last safe- 
guard of free men. 

Ladies and gentlemen, I offer you a watchword—hands 
off the Supreme Court. 


The Text and Nature of a 
Proposed Amendment 


By CHARLES E. CLARK, Dean, Yale Law School 


Before the Hartford Get-Together Club, Feb. 15, 1937 
(CONDENSED] 


form of a definite amendment to the Federal Consti- 
tution in an address before the National Consumers’ 
League on December 15, 1936: 

“Section 1. Commerce among the several states includes 
the production, manufacture, or distribution of industrial or 
agricultural commodities which are destined to be or have 
been transported from one state to another, or compete with 
commodities which are destined to be or have been so 
transported. 

“Section 2. Due process of law shall have reference 
only to the procedure of executive, administrative, or judicial 
bodies charged with the execution and enforcement of the 
law. 


[x proposal I shall discuss was made by me in the 


“Section 3. The provision of Article I, in addition to an 
amendment of this Constitution, shall apply to and govern 
the actions of the several states as well as of Congress.” 

This suggestion was made before President Roosevelt’s 
dramatic message on the federal courts was presented to 
Congress. I shall point out later why I think the President’s 
proposal for additional justices of the Supreme Court does 
not render such an amendment unnecessary, but indeed lends 
force to it. 

I have said that I consider my position as essentially 
conservative, and I should like to emphasize this point, for 
I believe it most sincerely. It seems to me, for reasons I am 
about to outline, that a constitutional crisis has developed, 
and we may solve it bitterly and with force or tolerantly 
and with common sense. Often, perhaps generally, the really 
conservative position is the one which leads to revolution, 
because it does not recognize change when it is already upon 
us, but prefers to fight, even to shoot, it out. I may illus- 
trate this by reference to the public reaction to the General 
Motors strike, now settled without bloodshed almost by a 
miracle. To many this terrible situation appeared as only 
the case where evil persons were committing illegal acts of 


trespass in defiance of law and order. I myself feared that 
conditions had come to a pass where resort to the troops was 
the only alternative. But such a disastrous oversimplification 
of a grave problem could only be justified by condoning a 
fatal weakness in our government. Many of our great cor- 
porate employers, with the sanction now afforded by current 
constitutional doctrine, have consistently pursued an auto- 
cratic labor policy aimed at preventing the development of 
stable and responsible unions, and the present unfortunate 
impasse is but a natural consequence. In other countries, 
notably in England and in Denmark, the legislative policy 
accepted by the employers has been to develop stable uniuns 
upon whom responsibility could be placed. Had the previous 
attempts at legislation to solve this burning question not 
been so bitterly contested in this country, it is not improb- 
able that our labor conditions, too, would be as satisfactory 
as those of the countries named. Now it is far from unlikely 
that much more drastic legislation, greatly restrictive of 
the employer’s freedom of action, will ultimately result. 
Intolerance breeds greater intolerance. The way to dictator- 
ship is not by making a government at once effective and 
responsible to the electorate, but by the impotence of gov- 
ernment to act for the public welfare. When the sovereign 
power is weak and pusillanimous, the people become disposed 
to listen to the wild claims of some strong man on horse- 
back who seems to them the personification of all that is 
powerful and effective. The way to dictatorship is much 
more nearly the way of refusing all change in line with the 
times than any of the other courses now open. One may 
suggest, therefore, that, if a comparatively simple amend- 
ment, well buttressed in our history and supported by the 
historical studies of scholars and by a vigorous minority in 
the Court itself, as is the proposed amendment, is not to be 
accepted, then by so much is an absolute government made 
necessary and brought nearer. 

In what I have just said I have indicated somewhat 
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the need of action at this time. One may support such a 
course, therefore, because of the desirability of the govern- 
mental actions in mind, as well as the shrewd statesmanship 
of a move which will yield somewhat in order not to yield 
all. Personally I feel that government should act to promote 
the general welfare of its citizens, that measures designed 
for relief or for regulation of serious conflicts between capi- 
tal and labor to promote both business relations and per- 
sonal freedom are wholly worth while, and that a govern- 
ment is derelict if it does not make such an attempt. Whether, 
however, such a course would be viewed with fear or favor, 
it must be recognized in all frankness as inevitable. Every 
government today is making some approach to fulfilling such 
a task, and it could not survive if it did not. We have had 
some remarkable instances of governmental acts in this coun- 
try so thoroughly accepted by all that the meagerness of 
their constitutional justification is hardly noticed. There 
has been no major attack upon the act of the President in 
1933 in closing all the banks of the country, and yet lawyers 
could well have prophesied more doubt about the consti- 
tutional vz idity of that step than about several other laws 
since invalidated. President Cleveland sent an historic mes- 
sage objecting to the grant of $10,000 for the special dis- 
tribution of seeds for the relief of the drought stricken 
counties of Texas, and yet when that message was resur- 
rected by Senator Glass a few weeks ago it was viewed, and 
properly so, as a curiosity of the past. The expenditure of 
large amounts for relief of all kinds in time of war, pesti- 
lence, and flood is well recognized. Most of these steps are 
simply not questioned now, although at least as sharp a 
constitutional attack could be made upon them as upon other 
measures currently under fire. Only in the field of regula- 
tion of business and industry does the strife seem really 
bitter, and yet even there certain developments have been 
well recognized. We are wholly accustomed to the protective 
tariff, and whether we approve its economic principles or 
not, hardly any one now thinks of questioning its validity. 
Yet after the celebrated AAA decision a professor of the 
Harvard Law School demonstrated convincingly in its Re- 
view that the same principles upon which the Agricultural 
Adjustment Act was invalidated would lead inevitably to 
the invalidity of the protective tariff. Moreover, regulation 
has constantly increased at a rapid rate. It was only in 1887 
that the first Interstate Commerce Act, weak and ineffective 
as it was, was passed. Practically the whole field of rail- 
road and public utility regulation has come about since that 
time. In England under a conservative party much more 
regulation of industry has been had than in this country. 
The trend is inevitable. One may simply ask whether it is 
to be haphazard, with here and there a part overthrown some 
years after the event by the courts, or whether a consistent 
scheme for which executive and legislature can really be 
held responsible is to be permitted to develop. 

Now against this trend has been another which has 
been in the direction of apparently greater restrictive effect 
of the Constitution. This, too, is natural. Unless a written 
constitution is made very broad and flexible, the mere an- 
nouncing of restricting precedents is going to build up an 
accumulating force of restraint. Sustaining an act tends 
to be only an unimportant precedent of permission, while 
every precedent of invalidity has by just that much added 
another chain about the legislative action. It is but natural, 





therefore, that from the early days of the Republic down 
until the close of the Civil War there should be only two 
cases of declared invalidity of acts of Congress, while the 
number should be constantly increasing until the acceleration 
has now become rapid indeed—thirty-five since 1920, thir- 
teen in the last three years. And this refers to national legis- 
lation alone. Here are two opposing trends and, as our civi- 
lization becomes more complex, they must inevitably more 
and more conflict. 

Now what is the solution? There is one to which it is 
not improbable that in the course of some years we must 
come, namely, to substitute for our original system of checks 
and balances, whereby various mechanical devices of divided 
power are expected to restrain autocratic and official action, 
a system of real responsibility to the ultimate control, 
namely, the electorate. I have referred, of course, to the de- 
velopment of some system of responsible government, of 
which the English is a model. Instead of concealing power 
as we do all over in this country, from municipal boards 
of finance on up to the traditional separation of powers of 
the national government, a system which has given rise to 
that typically political game of “passing the buck,”’ we can 
center responsibility in one place and have the electorate 
in a position where it can act promptly and effectively. 
Mechanical means of voting by the radio and telephone will 
make this not only simple, but a vast improvement as a 
substitute for our disgracefully wasteful and ineffective po- 
litical campaigns. Under such a system the doctrine of ju- 
dicial review would be no more necessary than it has been 
found to be in England or, indeed, in the rest of the globe. 
Conservative Englishmen have always been amazed at the 
restraint on legislative action vested in our courts. The 
justification for this, however, if any, is because of the lack 
of responsibility of our legislatures and executives. Along 
with such a system would, of course, come a more flexible 
and responsible method of amending our fundamental law. 
The purpose of amendment ought to be that of a majority 
vote of the electorate after the amendment has been sub- 
mitted, to wit, by Congress, instead of the present cum- 
brous and time-consuming system where thirteen state legis- 
latures can prevent action. These proposals, however, are 
not urged at the present time. They are perhaps too upset- 
ting to our inertia to be desirable as political steps of the 
moment. The time for them is later as the electorate becomes 
educated to both the duties and the responsibilities of po- 
litical coming of age. Meanwhile we can support an amend- 
ment in the terms proposed by the resolution. Such an 
amendment would not have seemed strange to John Marshall 
or to the founders of the Republic. In fact the scheme en- 
visaged by it would seem much more natural to them than 
our present constitutional development. First is recom- 
mended a definition of interstate commerce as John Marshall 
viewed it, namely, as including all forms of transportation 
and the accessories thereof, with the national power supreme 
in this regard. This is a view supported from the beginning 
by the original Constitution makers, whose chief reason for 
a central government was to prevent the impositions on 
commerce effected by the warring states. The restrictions 
on the broader and national view came with the Court after 
Marshall, when Taney and his associates emphasized states’ 
rights, and they and their later brethren have to a consider- 
able extent by such emphasis repealed that provision of the 
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Constitution which provides that it shall be “the supreme 
law of the land.” A redefinition of this term is not only 
in line with our history, but in line with our present needs, 
where we are all one country bound together by the closest 
of ties, with communication between states immediate, and 
with businesses of all kinds transcending state lines. The 
state is impotent to control our great industrial organiza- 
tions. Only the national government can if control is to be 
at all effective. 

Again due process of law came to mean, in line with its 
original meaning according to English law going back to 
Magna Carta, the guarantee of a fair trial according to 
Anglo-Saxon rules of justice. Such was its meaning in this 
country when in the Fifth Amendment it was made ap- 
plicable to acts of Congress. Only in the ill-fated Dred Scott 
case just before the Civil War was there an intimation by 
a single justice of a wider meaning. As a result of the Civil 
War and the Fourteenth Amendment the restriction was 
also made applicable to the states, and its original construc- 
tion was the historical one when the Court said that the 
Amendment would probably have no other application than 
the securing of his rights to the negro. Twenty years there- 
after there had come about a revolution in thought whereby 
the Court now announced the view that this was a system of 
control not of court procedure, but of the legislature. A 
full implication of this doctrine, amply termed by his- 
torians a “revolution,” only became apparent in the days 
of Theodore Roosevelt and led to his historic controversy 
with the Court. Its present extent is most uncertain indeed. 
A railroad retirement law providing a pension system for 
superannuated railroad employees takes the property of the 
railroad without due process of law, while a New York law 
requiring a small grocer to charge a minimum price of not 
less than ten cents a bottle for milk does not. Its effect is 
entirely unpredictable until the Court has spoken. A re- 
definition of this phrase along its historic lines of fair pro- 
cedure seems well justified. The phrase has, however, more 
recently been used to invalidate state laws interfering with 
freedom of the press or freedom of speech, and the recent 
decision on the Oregon syndicalism law is of that nature. 
Such gains for personal freedom ought not to be lost, but 
they can be easily retained not by relying upon the due- 
process-of-law clause wrested from its historic meaning, 
but by the proper extension to the states of the First Amend- 
ment, which imposes the upholding of freedom of speech 
and of religion upon Congress. 

This is an affirmative, constructive proposal. With time 
available it would be proper to explain in some detail other 
proposals and to show that they are either indefinite and 
uncertain in their nature or are more confusing, extending 
further the system of checks and balances than at present, 
or entirely illusory. One great advantage of the suggested 
proposal is that, since it is so thoroughly outlined in our 
history, its reach and extent can be pretty safely predicted. 
Any proposal in more general terms, such as that Con- 
gress may legislate for the general welfare, is so vague 
as either to defeat its own ends by its ambiguity or else 
it goes so far as to destroy our whole system without 
really providing any substitute, such as the English system, 
in its place. Some proposals, such as changing the jurisdic- 


tion of the court, are of the most doubtful validity; but 
if they are successful they would only promote confusion 
by allowing in essence various courts to pass upon statutes 
without having the matter definitively settled by the high- 
est court. Proposals for advisory opinions by the Court in 
advance of legislation or for congressional review of the 
Court’s veto confuse the functions of the Court and 
legislature. The first puts a heavy hand on new and origi- 
nal legislation which it is the duty of the legislature to 
develop independently of the Court’s action, and it forces 
a legal dispute on the constitutional issue before the gov- 
ernment is in a position to defend properly or the case 
is adequately presented. In a few states where it is tried 
it has been most unfortunate. 

Congressional veto of the Court’s decision piles on 
yet another check and balance to an already overweighted 
system, and will lead effectively to no action at all. The 
President’s veto has always been very effective except in 
the one case of private raids upon the Treasury. We ap- 
prove of its effectiveness, because the President has come 
more and more to be the legislative leader. Judicial veto 
would undoubtedly be as effective, but without the same 
justification, for the Court does not originate legislation, 
but merely negates it. 

Finally, the view of those hopeful souls who expect 
the Court to retrace its steps is perhaps the most unjustified 
of all. As set forth above, once restriction is begun under 
a written instrument, the tendency must be to ever greater 
restriction, and it is impossible to retreat without rewrit- 
ing the instrument. That is clearly shown by the fact that 
not one of the courts, not even the liberal justices, re- 
pudiate the power of supervision, but only discuss when 
and how it should be exercised. No liberal justice would 
take the responsibility of trying to rewrite our constitutional 
doctrine in such terms that the Oregon syndicalism law 
could not be overthrown. 

It is in this light that the President's proposal for re- 
tirement of aged justices must be considered. In its long- 
range aspect it is merely a retirement or a pension plan 
and cannot meet the problems here presented. When first 
it is applied it is true it may change the character of the 
bench sufficiently to save temporarily a few acts which 
otherwise might have been lost. One may venture to 
prophesy, however, that after a few years this temporary 
effect, even if it occurs, as it may not, will seem unimpor- 
tant. As a retirement proposition the proposal should be 
considered on its merits. The thought is ventured that some 
retirement plan is necessary, and the consideration should 
be really whether this is the best and most immediately 
feasible one. That consideration should not, however, blind 
us to the fact that the proposal does not touch at all the 
fundamental questions of conflicts between executive, legis- 
lative, and judicial power which have troubled us. Nor does 
it lessen the paralyzing effect upon proper governmental 
action of the system of checks and balances under which 
we now live. Its lack of far-reaching and permanent char- 
acter should serve to show all the more that nothing short 
of a well-devised constitutional amendment will settle these 
problems. Such an amendment, I believe, is to be found in 
the proposal I have made. 
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True Humility 


THE SUPREME COURT IS NOT A PARTISAN ISSUE 
By ALFRED M. LANDON 
Lincoln Day Dinner, National Republican Club, New York, February 12, 1937 


T IS fitting that we, as Americans, should gather on each 
I anniversary of Lincoln’s birth to pay tribute to him. For, 

as his contemporary, Edward Everett, once said: “Na- 
tional recollections are the foundations of national character.” 
And there can be no recollections better fitted to preserve 
the foundations of our character as a nation than the endur- 
ing memory of Abraham Lincoln. He was, and remains, one 
of the great moral forces of our national life, and in the final 
accounting it is the moral force of a nation which shapes its 
destiny. 

It is always well to remember those simple and funda- 
mental qualities which made Lincoln a moral force—which 
enabled him to lead the nation through some of its darkest 
days. He possessed humility. He believed in the combined 
wisdom of the people. He had abiding spiritual faith. 

Lincoln knew toil with scant return. He knew cold and 
hardship. He knew want and hunger. He knew the utter 
weariness of body which came from these. And he knew the 
dark hopelessness that men feel when brought face to face 
with the overwhelming odds of nature. 

These experiences gave him a true humility—for no 
man can strive with, and know, the great forces of nature 
without being humble. Nature chastened him. She taught 
him that she cannot be deceived, or cheated, or cajoled. These 
experiences gave him an honesty that was a part of his very 
bone and muscle. He well and fully earned that name of 
highest tribute—Honest Abe. 

Lincoln was great in character, in the integrity of his civic 
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virtue, in righteous conviction, in his strength to live his 
beliefs. But underlying all these traits was a deep spiritual 
faith. Men today need such faith. Without it there can be 
no enduring security for this or any nation. Men need such 
faith for the preservation of the freedom for which our gov- 
ernment was founded—and for which Abraham Lincoln made 
every sacrifice. 

When I accepted the invitation te come to this meeting 
I planned to make a few informal remarks to you as a Re- 
publican talking to fellow Republicans. Since then events 
have occurred in our national life which make it out of place 
for me to talk on a party basis. The issues raised are greater 
than any party. 

They concern the whole of us. They are worthy of un- 
hurried deliberation by the Congress. They will not wisely 
yield to partisan discussion either within or without the Con- 
gress. The whole future of our country is involved. Upon 
these issues I have strong convictions, but I shall not avail 
myself of this occasion to discuss them further. 

In the past it has been a boast in this country that politics 
ends at the water’s edge. While this grave matter, which goes 
to the very foundation of our government, is pending, let us 
resolve, each and every one of us, to prove ourselves Ameri- 
cans by doing our best to end politics within the water’s edge. 

And, with humbleness of heart, let us pray to the God 
of our fathers that now, as in the days of old, He will be 
“for a spirit of judgment to him that sitteth in judgment, 
and for strength to them that turn the battle to the gate.” 
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